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DRAWING THE LINE AT THE OCEANFRONT
THE ROLE OF COASTAL CONSTRUCTION SETBACK LINES
IN REGULATING DEVELOPMENT OF THE COASTAL ZONE
FRANK E. MALONEY*
ANTHONY J. O'DONNELL, JR.**
INTRODUCTION

Recent years have witnessed a surge of public concern over the adverse environmental impact of rapid and unrestrained real estate development., Nowhere has this public awareness been more evident than in Florida. Within a
span of five years, the state's legislature has enacted measures to regulate de8
velopments of regional impact,2 protect ecologically critical areas, and promote
comprehensive and environmentally sound land use planning throughout the
state. 4 From the outset, Florida's coastal zone has received special attention as
an area of crucial economic importance to the state5 that poses unique problems
of land use regulation and planning.6 In 1970, the legislature created the
Coastal Coordination Council to direct research and coordinate planning for
1
sound management of the coastal zone Moreover, the congressionally enacted
*Professor of Law and Dean Emeritus, University of Florida; Principal Investigator, Water
Resources Scientific Information Center of Competence in Eastern Water Law. B.A., 1939,
University of Toronto; J.D., 1942, University of Florida.
**B.A., 1967, Emory University; M.A., 1970, Ph.D., 1973, Princeton University; J.D., 1977,
University of Florida.
This article was developed under the auspices of the Florida Sea Grant College Program,
with support from the National Oceanic and Atmospheric Administration, Office of Sea Grant,
United States Department of Commerce. Because this work results in part from research
funded by NOAA, under Grant No. 04-6-158-44055, the United States Government is authorized to produce and distribute reprints for governmental purposes.
The authors wish to thank Dan Fernandez, Associate Investigator on the project, for his
invaluable assistance in directing the study, supervising the student research assistants, assisting with the model ordinance, coordinating the project with the conuty and state officials who
provided input, and editing the report from which this article was developed.
1. See generally A. VERI, W. JENNA, & V. BERGAMAsCHI, ENVIRONMENTAL QUALITY BY DESIGN: SOUTH FLORIDA 165-82 (1975) [hereinafter cited as Vmu].
2. See FLA. STAT. §380.06 (Supp. 1976). This regulation of "Developments of Regional
Impact" is part of the Florida Environmental Land and Water Management Act of 1972
embodied in FLA. STAT. ch. 380 (1975).
3. See FLA. STAT. §380.05 (Supp. 1976), regulating "Areas of Critical State Concern."
4. See FLA. STAT. §§163.1361 -3211 (1975), enacted as the Local Government Comprehensive
Planning Act of 1975.
5. See VEnr, supra note 1, at 71: "The earliest pioneers in South Florida wisely chose the
ridge of the coastal strip for their settlements. Here they found refuge from flooding, relief
from mosquitoes, and a view of the sea. The trend continues, as 75 percent of the residents of
Florida live and work in coastal counties."
6. See Environmental Land Management Study Comm., Environmental Land Management
76-106 (Dec. 1973); Coastal Coordinating Council, Dept. of Nat. Resources, Recommendations
for Development Activities in Florida's Coastal Zone (1973).
7. 1970 Fla. Laws, ch. 70-259 (enacted as FLA. STAT. §370.0211 (1972)). The Council's
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Coastal Zone Management Act of 19728 has provided federal resources and encouragement that have served to intensify the state's efforts in developing a
comprehensive program for managing the resources of the coastal zone. 9
Florida has not, however, relied solely on long-range programs to ensure
preservation of oceanfront and coastal property. Recognizing the pressing problems of coastal flooding and beach erosion, the legislature enacted measures in
both 1970 and 1971 that imposed coastal construction setback lines for all of
the state's high-energy beaches. 10 The 1970 Act,1 an interim measure, required
all construction begun after July 27, 1970, to be landward of a line fifty feet upland of mean high water." The following year the legislature authorized establishment of an engineered setback line for the high-energy beaches of each
coastal county. 3 Although the Florida legislature has not, enacted comparable
measures for restricting land. use on the state's vast vegetated, estuarine, and
wetlands shores,' 4 the Department of Environmental Regulation has become
involved in regulating construction, excavation, and filling on tidal wetlands as
part of its overall efforts to control water pollution. 5
In addition to these state-level operations, several local communities in
Florida have developed various regulatory measures for their coastal areas. A
number of local governments have enacted coastal construction and excavation
setback ordinances to protect the dunes, 6 bluffs,' 7 and vegetation 8 of their
functions are presently under the Bureau of Beaches and Shores, Div. of Marine Resources,
within the Dep't of Nat. Resources.
8. 16 U.S.C. §§1451-1464 (1972).
9. See generally Ausness, Land Use Controls in Coastal Areas, 9 CAL. W. L. REv. 391
(1973). Under the direction of the Dep't of Nat. Resources, the state is preparing preliminary
plans for approval by the Office of Coastal Zone Management of the National Oceanic and
Atmospheric Administration.
10. An estimated 25% of the state's beaches are subject to "critical erosion" and 70%
face "non-critical erosion." The remaining beaches are neither growing nor eroding. See, Environmental Land Management Study Comm., supra note 6, at 98.
11. 1970 Fla. Laws, ch. 70-231. §1 (codified at FLA. STAT. §161.052 (1975)).
12. The mean high-water line is established under the Florida Coastal Mapping Act of
1974 administered by the Dep't of Nat. Resources. FLA. STAT. §§177.25-.40 (1975). It is defined as the intersection of the plane of mean high water with the land. See generally Maloney
& Ausness, The Use and Legal Significance of the Mean High Water Line in Coastal Boundary
Mapping, 53 N.C. L. REv. 185 (1974).
13. 1971 Fla. Laws, ch. 71-280, §1 (codified at FLA. STAT. §161.053 (1975)).
14. The state's House of Representatives passed legislation to regulate coastal wetlands in
1976, but the bill died in committee in the Senate. See Florida Coastal Wetlands Act of 1976,
Fla. H.R. 4014 (Reg. Sess. 1976, introduced by Comm. on Nat. Resources). Other states, however, have adopted wetlands legislation. See, e.g., Coastal Marshlands Protection Act of 1970,
GA. CODE ANN. §§43-2401 to 2413 (1977); Alteration of Coastal Wetlands, ME. REv. STAT. tit.
38, §§471-478 (1974); Protection of Coastal Wetlands, MASS. GEN. LAws ANN. ch. 130, §105
(West 1965).
15. See FLA. STAT. ch. 403 (1975); Rules of Dep't of Environmental Regulations, FLA.
ADMIN. CODE 17V-4.01 to .31 (1976:).
16. See, e.g., Palm Beach County Coastal Construction and Excavation Setback Ordinance,
Palm Beach County, Fla., Ordinance 72-12 (Aug. 22, 1972).
17. See, e.g., CAPE CANAVERAL, FLA., CODE §651.05 (1972); Satellite Beach, Fla., Ordinance
130, amend. 1 (Oct. 23, 1973).
18. See, e.g., HALLANDALE, Fu.,., CODE §32-223 (1972); Holmes Beach, Fla., Ordinance 150.3
(May 20, 1975).
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high-energy beaches.-x One county has adopted measures to protect shoreline
mangroves and other coastal wetlands vegetation. 20 Other communities have
developed special land use programs 21 and site-specific building codes22 to ensure reasonable use of coastal property within their respective jurisdictions.5
THE MODEL ORDINANCES: PRELIMINARY PROBLEMS

The extensive experience of Florida's state and local governments in regulating coastal development has provided the primary backround for the model
ordinance proposed by this study. 24 The ordinance attempts to incorporate the
best features of relevant state legislation,25 administrative regulations, 2 local
ordinances, 27 building codes, 28 and land use plans 29 to present a comprehensive
and workable scheme of local regulation. 0
The model ordinance combines two types of land use regulation designed
to minimize the adverse environmental impact of coastal development: the
imposition of a coastal setback lines' and the requiring of permits for coastal
excavation and construction. 3 2 The ordinance contemplates the division of
coastal property into two zones. First, a preservation-setback zone would ex-

19. The "high-energy beach" is a shore fronting the open ocean and dominated by sand
and dunal features. See RIEDL & E. MCMAHAN, 1 HiGH ENERGY BEACHES COASTAL ECOLOGICAL
SYSTEMS OF THE UNITED STATES (1974).
20. See, e.g., Monroe County, Fla., Ordiance 75-17 (1975), which is designed primarily to
preserve shoreline mangrove communities.
21. See, e.g., Fla. Coastal Engineers, Inc., N. St. Johns County, Fla., Management plan
(Apr. 1974).
22. See, e.g., Coastal Construction Codes for Estero Island, Lee County, Fla., Ordinance
76-3 (Feb. 11, 1976), 76-7 (May 12, 1976).
23. Both the N. St. Johns County plan and the Codes for Estero Island were developed in
response to the coastal setback program under FLA. STAT. §161.053 (1975) as an alternative to
the setback line proposed by the Dep't of Nat. Resources.
24. State statutes and local ordinances from other jurisdictions were also used in developing the ordinance. The primary focus, however, has been on the Florida experience.
25. See, FLA. STAT. §161.053 (1975); Florida Coastal Wetlands Act of 1976, Fla. H.R. 4014
(Reg. Sess. 1976, introduced by Comm. on Nat. Resources).
26. See, Rules of Dep't of Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.01 to
.31 (1976).
27. See, e.g., Wetlands Zoning Ordinance, VA. CODE §62.1-13.5 (1973); CAPE CANAVERAL,
FLA., CODE §651.05 (1972); Holmes Beach, Fla., Ordinance 75-17 (May 20, 1975); Palm Beach
County Coastal Construction and Excavation Setback Ordinance, Palm Beach County, Fla.,
Ordinance 72-12 (Aug. 22, 1972).
28. See Coastal Construction Codes for Estero Island, Lee County, Fla., Ordinance 76-3
(Feb. 11, 1976), 76-7 (May 12, 176).
29. See Fla. Coastal Engineers, Inc., N. St. Johns County, Fla., Management Plan (Apr.
1974).
30. Other reference materials that were useful in preparing this ordinance include Vmu,
supra note 1; Ausness, supra note 9; J. Davis, Stabilization of Beaches and Dunes by Vegetation in Florida, Rep. No. 7, Fla. Sea Grant Program (Sept. 4, 1975); Environmental Land
Management Study Comm., supra note 6; J. Purpura & W. Sensabaugh, Coastal Construction
Setback Line, Marine Advisory Program. U. of Fla., SUSF-SG-74-002 (Feb. 4, 1974).
31. See §§4 & 5 of the model ordinance infra.
32. See §6 of the model ordinance infra.
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tend from the established setback line seaward.3 3 No construction34 or excavation 3- would be allowed in this zone unless the requirements for a variance 36 or
an exception 3 7 under the ordinance were met. Second, a conservation-permitting zone would extend from the setback line landward a distance sufficient to
protect coastal dunes, bluffs, wetlands, and vegetation currently unprotected
by existing setback lines.3 Construction in this area would be subject to design
restrictions on such things as elevation on pilings, and excavation would be
regulated to minimize its adverse effects on the coastal environment. Any construction or excavation undertaken in either the preservation-setback zone or
the conservation-permitting zone would require a special permit under the
ordinance. 39
The objectives and scope of the model ordinance reflect its comprehensive
approach toward regulating coastal development on all types of shores - not
only the oceanfront high-energy beaches but also along vegetated, estuarine,
and wetland shores. 40 Such. comprehensive coverage of coastal property in a
single local ordinance presents several difficulties. First, whether local governments should be engaged in regulating coastal land use when the environmental problems and many of the developmental projects in the coastal zone
extend beyond both the borders and the capabilities of individual communities
is questionable. Under such circumstances a regional, state, or national pro41
gram arguably would be more effective than a local regulatory scheme.
Despite this objection, local regulation of coastal construction and excavation could prove valuable. Traditionally, land use controls have been within
the province of local governments. Furthermore, the legislative history of the
Coastal Zone Management Act clearly indicates that Congress did not intend to
discourage local action in coastal zone management. As the Report of the
Senate Commerce Committee states, "local plans and programs should be allowed to continue to function under the state management program." 42 This
position is consistent with other national environmental legislation that recognizes the authority of local governments to adopt their own antipollution
programs.43 Similarly in Florida, local communities have been allowed and en-

33.
Zone."
34.
35.
36.

See §2.15 of the model ordinance infra for the definition of "Preservation-Setback
See §2.10 of the model ordinance infra for the definition of "Construction."
See §2.12 of the model ordinance infra for the definition of "Excavation."
See §5.3 of the model ordinance infra.

37. See §5.2 of the model ordinance infra.

38. See §2.9 of the model ordinance infra for the definition of "Conservation-Permitting
Zone."

39. See §6.1 of the model ordinance infra.
40. See §1.4 of the model ordinance infra for a summary of its objectives.
41. Arthur Harper, Legal Counsel for General Development Corp., raised this problem in
a discussion of an early draft of the model ordinance. The Local Government Comprehensive

Planning Act of 1975, FLA. STAT. §§163.3161-.3211 (1975), also encourages a regional approach
to land use planning rather than relying upon individual local communities.
42. S.REP. No. 92-753, 92d Cong., 2d Sess. 5, reprinted in [1972] U.S. CODE CONG. &
ADMIN. NEws 4776, 4779.
43. See, e.g., Clean Air Act, 42 U.S.C. §1857d-I (1970).
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couraged to provide their own land use controls 4" and not to rely simply on the
minimal standards and remote enforcement mechanisms of federal and state
45
authorities.
A second difficulty with implementing a comprehensive coastal ordinance is
that land use regulation serves different purposes in different coastal settings.
On oceanfront beaches the primary purpose is to minimize damage from flood46
ing and erosion by protecting sand dunes, bluffs, and beachfront vegetation.
In contrast, the major purpose of regulatory measures along vegetated,
estuarine, and wetlands shores is to minimize the adverse effects of 47upland development on the marine-related ecology of tidal lands and waters.
A proper handling of the different coastal settings and regulatory purposes
requires different kinds of scientific and technical expertise on the part of local
authorities. Whereas a botanist might be needed to determine the precise location of coastal wetlands vegetation, an engineer familiar with the dynamics
and physical features of high-energy beaches might be required to establish
the proper setback lines along beacifront dunes, bluffs, and storm berms. Proordinance in all coastal areas may
viding such expertise and implementing the
4
prove burdensome for a local government. 8
Nevertheless, the comprehensive coverage of various coastal locations within
a single ordinance has its merits. The coastal environment is a system of
delicately balanced and interdependent ecological subsystems which demands
comprehensive protection if its economic, recreational, and aesthetic values are
to be preserved. 49 Little is achieved by prohibiting destruction of dunes and
vegetation on high-energy beaches if continued disruption and despoilation of
adjacent estuaries and wetlands are allowed. Because coastal frontage is highly
attractive for both residential and commercial development and is of limited
availability, restrictions on land development in one type of coastal setting can
increase pressure for development in less protected coastal areas. 90
44. See, e.g., Local Government Comprehensive Planning Act of 1975, FLA. STAT.
§§163.3161-.3211 (1975).
45. The recent extension of the Corps of Engineers' jurisdiction over wetlands, for example, has given regulatory authority to the Corps that it might not be able to exercise effectively. See generally Schneider, Federal Control Over Wettand Areas: The Corps of Engineers
Expands Its Jurisdiction,28 U. FLA. L. REV. 787 (1976).
46. See generally Vrsi, supra note 1, at 71-78; J. Purpura & W. Sensabaugh, supra note 30.
47. See generally Vzru, supra note 1, at 116-27; Ausness, supra note 9, at 408-10.
48. William Sensabaugh, Coastal Engineer for the Fla. Dep't of Nat. Resources, raised this
problem with respect to early drafts of the model ordinance. In addition to the problems of
expertise and expense, Mr. Sensabaugh also pointed out that such an all-encompassing regulatory scheme might prove more difficult politically than would a less ambitious ordinance.
In general, Mr. Sensabaugh favored a site-specific approach to regulating coastal development
as being the best method for ensuring a professional and effective program. Interview with
William Sensabaugh, Coastal Engineer, Fla. Dep't of Nat. Resources, in Gainesville, Fla.
(Summer 1977).
49. See generally Ausness, supra note 9, at 391-94; Teclaff & Teclaff, Saving the LandWater Edge from Recreation,for Recreation, 14 Aiuz. L. REv. 39 (1972).
50. See Schaefer, Conservation of Biological Resources of the Coastal Zone, in COASTAL
ZONE MANAGEMENT: MULTIPLE USE wrrIT CONSERVATION 39 (J. Brahtz ed. 1972); Environmental
Land Management Study Comm., supra note 6.
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A final objection to the use of a model ordinance is that it might not prove
to be the most effective and flexible way for a local community to regulate
coastal land use. The distinct features of each coastal location might require,
in some instances, a site-specific building code 5i or special land use plan52
rather than an all-encompassing model local ordinance. The development of
such codes or plans for each separate coastal area, however, requires expenditure of time and money that many communities are unable or unwilling to
bear 3s Moreover, the local government could be faced with the alternative of
either imposing a moratorium on coastal development 54 or allowing coastal
property to remain unregulated during the period required for the preparation
of such regulations. 5
The proposed model ordinance, on the other hand, attempts to incorporate
many of the features of a site-specific approach while minimizing both the
burdens on local government and the delays in implementation. Each regulatory provision of the ordinance is linked to the characteristics of the specific
property being regulated. Both the setback regulations and the permitting restrictions are based on the extent to which such features as dunes, bluffs, beachfront vegetation, and wetlands vegetation are present and in need of protection. 56 In addition, the ordinance provides for considerable flexibility in its
implementation. If the setback requirements are too stringent, the local authorities may grant a variance; if the setback is too permissive, the local authorities
57
may deny a permit for construction or excavation upland of the line.
Furthermore, under the ordinance, the major expense of establishing the setback and providing the necessary surveys for purposes of permit is borne by
the applicant rather than the local government.58 Finally, the model ordinance
in no way precludes the implementation of more detailed site-specific building
codes and land use regulations. It serves as a necessary restraint on coastal de5
velopment, however, pending completion of such additional local controls. 9
51. See, e.g., Coastal Construction Codes for Estero Island, Lee County, Fla., Ordinance
76-3 (Feb. 11, 1976), 76-7 (May 12, 1976).
52. See, e.g., Fla. Coastal Engineers, Inc., N. St. Johns County, Fla., Management Plan
(Apr. 1974).
53. Preparation of the Estero Island building codes cost approximately $60,000. Interview with William Sensabaugh, supra note 48.
54. Without a moratorium, many coastal projects could be started prior to implementation of local regulations, thus precluding enforcement by the local government. See text
accompanying notes 121-126 infra.
55. For an example of a major coastal development begun during the interim between
passage and implementation of Florida's engineered coastal setback line legislation, see Shevin
v. Indico Corp., 819 So. 2d 173 (Fla. Ist D.C.A. 1975).
56. See §§2.1, 2.18, 2.2, 2.6 and 2.9 of the model ordinance infra.
57. See §5.3 of the model ordinance infra for variances and §6.3 for permit requirements.
58. See §§4.1 (Alternative 1) and 6.2 of the model ordinance infra.
59. For example, a site-specific building code could be prepared for each specific area. As
each code is completed it would supersede the model ordinance in regulating development in
that area. This approach has been followed in Florida under FLA. STAT. §§161.052, .053 (1975),
where an interim setback established statewide has been progressively superseded by engineered setbacks for each coastal county. See generally J. Purpura & W. Sensabaugh, supra
note 30.
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In summary, the model ordinance calls for a major commitment by a local

government to undertake a comprehensive regulatory program. The ordinance
is drafted so that it can be amended to provide for only setback regulations or
only a permitting system.6 0 Similarly, its provisions can be amended to cover
only certain types of coastal property such as high-energy beaches or coastal
wetlands. 61 If various types of coastal property are located within a single community, however, the comprehensive approach provided in this ordinance
should be maintained intact.
THE CoASTAL

ENvIRONMENT

NATURAL DYNAMICS OF A HIGH-ENERGY BEAcH

Sand beaches and dunes comprise a very small and unstable part of Florida's
coastal zone. 62 Forming a narrow band along the shores of the Atlantic Ocean
and the Gulf of Mexico, they offer some of the state's most attractive and most
hazardous locations for real estate development. Without adequate controls on
construction and excavation, oceanfront development could destroy not only
63
man-made structures but also beaches and dunes.
Flood and erosion are natural occurrences in the life of a sand beach. A
single great storm can eradicate an entire beach and dunal system leaving upland property directly exposed to the forces of ocean winds and waves. 64
Normally, the high-energy beach provides its own natural defenses. The upward slope of the shore as it emerges from the water edge serves to dissipate
wave energy; coastal vegetation stabilizes the sand beach and absorbs the direct
forces of wind and water; and wind-borne sand accumulates in dunes that not
only buffer the impact of high winds and waves but also provide important
sand supplies for restoring flood-eroded beaches. 65
Because of the inevitable loss of sand due to the action of waves and longshore currents, the survival of a sand beach depends primarily upon its ability
to regenerate. Under natural conditions, the mechanism of littoral drift will
ensure a balance between erosion and accretion. The same forces of waves and
currents that remove sand will also transport it along the shore and deposit it
at some other point on the beach.6 6 In addition, the littoral drift will transport
60.

The appropriate deletion of definitions under §2 of the model ordinance should ac-

company any such amendment.
61. In Florida a local wetlands land use ordinance would seem to be of great value given
the minimal state level regulation in the area.
62. See VEns, supranote 1, at 74; J. Purpura &W. Sensabaugh, supra note S0.
63. Florida's statewide coastal construction setback is designed to serve both as a protection of upland property against flood damage and as a means of controlling beach erosion.
FLA. STAT. §161.053(1)

(1975).

64. See C. Colier, K. Eshagi, & G. Cooper, Interaction of Waves, Beaches and Dunes,
Engineering Criteria for Evaluating Proposals for Design and Location of Structures in
Variance to Florida's Coastal Construction Set-Back Line, ch. IV at 1-9 (Jan. 1976) (unpublished draft, Dep't of Coastal Engineering, U. of Fla.) [hereinafter cited as Collier].
65. See VFau, supra note 1, at 74-79; Collier, supra note 64, ch. V at 1-4; U.S. Army
Coastal Engineering Research Center, Shore Protection Manual, vol. 1-111 (1973).
66. "The pattern of movement in the Gulf of Mexico is not well defined, but along the
Atlantic shore the longshore current is the dominant sand transport mechanism. Although
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sand from the ocean bottom to the beach, thereby restoring or enlarging it.67
The intrusion of stable, artificial structures into the natural setting of a
high-energy beach can easily destroy its defenses and disrupt its natural regeneration. For example, a bulkhead or other vertical, impermeable structure
interrupts the shore's natural slope and directly blocks the full force of waves.
The result is a turbulent, scouring action at the base of the structure that
accelerates the removal of sand and undermines not only the beach but the
stucture itself. 68 Further upland, excavation and construction can destroy
vegetation and dunes which are vital to the stability and safety of the beachfront.69 Equally important, the development of shorefront property can interof erosion and
fere with the process of littoral drift, upsetting the balance
70
beach.
high-energy
a
of
survival
accretion necessary for the
Thus, the major purpose of a coastal setback, is to keep developmental activities from encroaching upon the shore and interfering with the natural defenses and regeneration of a beach.7'1 Natural beach contours should dictate the
location of a setback line. For example, excavation or construction should be
kept upland of dune formations in order to preserve the dunes' protective and
restorative functions.72 Another physical feature that requires protection is the
beachfront bluff or storm berm.7 3 The presence of beachfront bluffs normally
indicates that the seaward beach area is subject to periodic flooding and
erosion. Indeed, the vertical seaward face of the bluff itself is a product of
erosion.7 4 The storm berm, on the other hand, is an elevated sand formation
created by severe wave action depositing sand in a clearly marked ridge; and
even where such berms support diverse vegetation, they would likely be overtopped by severe storm flooding.75 Thus, construction and excavation should be
set back well landward of the seaward edge of bluffs or berms and whatever
6
stabilizing vegetation is present should be preserved as much as possible.there is some seasonal variation in the direction of this littoral drift, the net effect is southward with as much as 500,000 cubic yards of sand moving past some points in a year." VEmu,

supra note 1, at 74.
67.

The major sources of sand supply have been sands carried out to sea by upland run-

off and streams as well as marine fossil shells and eroded coral. Waves and currents will bring
these sources into shore from a depth of 30 feet. Unfortunately, the damming of major rivers
and the destruction of marine life through pollution and dredge and fill activities have
sharply reduced these important sources of beach sand. VERI, supra note 1, at 74-75.

68. See Vvau, supra note 1, at 78 fig. 36.
69. Id. at 77-78.
70. Id. at 77 fig. 34 &35.
71. For example, the function of the setback line established by the Fla. Dep't of Nat.
Resources is to move construction sufficiently landward to ensure "the protection of upland
properties [from flooding] and the control of beach erosion." FLA STAT. §161.053(l) (1975).
72. See §2.2 of the model ordinance infra; see also VERI, supra note I, at 79; J. Purpura
&W. Sensabaugh, supra note 30.
73. See §2.1 of the model ordinance infra.
74. Bluffs are characteristic of much beachfront in Brevard County, Fla. For an example
of the scarping due to erosion of beachfront property, see J. Davis, supra note 30, at 16 fig. 16.
75. Interview with William Sensabaugh, supra note 48.
76. Under the model ordinance, development would be set back 50 feet from the seaward
edge of bluffs and berms, and the vegetation stabilizing the area would be further protected
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Because beachfront vegetation exerts such an important stabilizing influence on a high-energy beach, the proper siting of construction and excavation
should be determined according to the presence of certain species. 77 Pioneer
vegetation, comprising the seaward fringe of vegetation, is the species in need
of the most protection because its major function is to stabilize fragile dune
formation." Developmental activities normally should not be allowed in areas
where pioneer vegetation is the dominant species. Immediately landward of
pioneer vegetation, scrub vegetation predominates and protects areas behind
it from storm tides, winds, and erosion8s Although not as crucial as pioneer
vegetation, these species should also be protected either by prohibiting construction and excavation or by ensuring that development will not result in
their destruction.81
M

COASTAL WETLANDS

The coastal wetlands are of tremendous importance to marine ecology. An
estimated 68 to 98 percent of all commercially harvested fish and shellfish spend
part of their life cycle in the tidal waters of coastal wetlands.8 2 The wetlands
also provide a habitat for wildlife such as waterfowl and wading birds.8 3
The vegetation and soils of wetlands areas perform an important function
in protecting the quality of adjacent coastal waters by filtering out the sediments and nutrients of upland runoff.8 4 Indiscriminate development, particularly dredge and fill activities, 5 can disrupt the natural filtration system in
two ways. First, it increases the amount of upland pollution entering the wetlands and adjacent coastal waters. Second, development can reduce the filtering
capacity of the wetlands by interfering with the flushing action of tidal ebb
and flow, by removing wetlands vegetation, and by altering land elevations in
such a way as to destroy the natural storage and dispersal of upland runoff by
86
the wetlands area.
The major functions of setback restrictions and permit requirements in
wetlands are to preserve coastal vegetation, protect the ecological interaction
between shorelands and water, and minimize the adverse effects of upland runoff, and other pollution on shore and marine life. Thus, unlike the oceanfront
beach restrictions that are based on engineering criteria for flood and erosion
by the ordinance's permit requirements. See §§4.1 and 6.3(3)(l)-(2) of the model ordinance
infra.
77. See J. Davis, supra note 30, at 29-82.
78. Id. at 30-32.
79. Id.
80. Id. at 31-32.
81. Id at go.
82. Morgan, Legal Aspects of North Carolina Coastal Problems, 49 N.C.L. Rv. 857, 858
(1971).
83. Va.i, supra note 1, at 117-19.
84. Id. at 124-29.
85. Wetlands can be altered by channeling to enhance natural drainage, dredging one
area to provide fill for another section, or transporting fill from upland sources to the wetlands.
86. See VEr, supra note 1, at 116-27; Ausness, supra note 9, at 393.
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control, setback restrictions for wetlands should be based on ecological criteria
that ensure minimal intrusion of construction and excavation into the shore's
fragile ecosystem.
The most appropriate basis for regulating land use in coastal wetlands is
the pattern of vegetation growing in a particular area.87 Typically, the different
types of coastal wetlands vegetation occupy distinct zones depending on the
degree of salinity and length of tidal inundation that the particular species can
tolerate. s8 Submerged wetlands vegetation occupies the outer or seaward zone
and includes various species of mangrove and salt marsh plants.89 The area
beyond the submerged vegetation is usually characterized as a transition zone
where salt and freshwater influences merge. Further inland, the wetlands vege90
tation is gradually superceded by plants characteristic of upland growth.
Generally, submerged wetlands vegetation should be maintained as a buffer
between upland development and the shore. Consequently, all construction
and excavation should be set back from the landward boundaries of such vegetation. The wetlands vegetation of the transitional zone also requires protection, and development here should be permitted only if alteration of ground
elevations and damage to indigenous vegetation are minimized.91
LEGAL PROBLEMS IN IMPLEMENTING THE MODEL ORDINANCE:
SPECIAL FEATuREs OF A COASTAL SETBACK

A coastal setback line should be contrasted with traditional setback provisions that regulate land use in a stable, manmade environment of streets,
buildings, and platted lots. The coastal setback operates in the dynamic natural
environment of high-energy beaches and coastal wetland. Consequently, its
location, purposes, and permanency may differ markedly from its traditional
counterpart. While the coastal setback raises many of the legal problems associated with urban setbacks, the instability of the coastal area adds an element of
uncertainty to the resolution of these problems.
The features of the coastal area can vary from one location to another and
change within one location over a period of time. The natural contours and
dynamics of the shore can vary drastically within a small area; what might be
necessary to protect beach and upland property in one location might not be
necessary a short distance away. 9 2 For example, a decision that a setback line
has been properly established on one section of a beach would not preclude a
nearby property owner from challenging its application to his parcel. Similarly,
even though a line has been properly determined for a property at a particular
point in time does not mean it cannot be challenged or altered at some future
VEaR, supra note 1, at 116-17; Rules of Dep't of Environmental Regulation, 5 FLA.
17V-4.02(17)-(19) (1976).
88. VERI, supra note 1, at 116-17.
89. Id.
90. Id.
91. Id. at 120-23.
92. See, e.g., Spiegle v. Borough of Beach Haven, 281 A.2d 377, 385-87 (N.J. App. 1971),
in which the court found different setbacks needed for beachfront property owned by a single
individual and located in close proximity to each other.
87.

ADMIN. CODE
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93
date if changing shore conditions render it too stringent or permissive.
Whether the location of the line is arbitrary and therefore susceptible to attack
on equal protection grounds is a complicated issue of fact which can be resolved

only by a precise determination of the environmental conditions existing at a
specific time on a specific property.94 Thus, the variable and changing features

of the beachfront and the wetlands tend to make any setback line a provisional
regulatory measure as susceptible to change as the environment it seeks to protect.
STATE AND FEDEuL REGULATIONS

The setback and permitting provisions of the model ordinance should be
distinguished from other regulatory measures affecting the development of
coastal property. For example, the ordinance provisions are independent of the
mean high water line, 95 whereas, in Florida the mean high water line is the
99
baseline for setting the interim setback line on high-energy beaches. Any
proposed development should be in compliance with this interim line or with
the state's engineered setback requirements administered by the Department of
97
Natural Resources.
Another important regulatory line is the hundred year flood line which
designates the boundary of high-hazard areas for coastal construction and sets
the required elevation for new structures under the National Flood Insurance
Program.98 Although the model ordinance itself does not specify any elevation
standards, its permit provisions require that a proposed structure meet the
standards of the national program. 99
Development of coastal wetlands must comply with both state and federal
regulations. For example, the Florida Department of Environmental Regulation requires a permit for excavation of filling in areas of submerged or transitional wetlands vegetation.0°' Additionally, the Federal Corps of Engineers,
under its recently expanded jurisdiction over tidal wetland, also has regulatory
authority over such developmental activity.' 0 '
93. The provision for review of an established setback places no time limitation on an
owner of coastal property. See §4.3 of the model ordinance infra.
94. The model ordinance provides four different baselines for establishing the setback on
coastal property. Any single property could be subject to all four depending upon the natural
features present in different areas. By the same token, adjacent properties could well be subject to different setbacks if each property has different physical or vegetational characteristics.
95. The mean high water line normally determines the boundary between state and
private ownership of coastal lands. See FLA. STAT. §§177.25-.40 (1975); Maloney & Ausness,
supra note 12.
96. FLA. STAT. §161.052(1) (1975).
97. FLA. STAT. §161.053 (1975).
98. Rather than regulating the location of structures, the flood line regulates their elevation and prescribes certain design restrictions on structures below that line. See Maloney &
Dambly, The National Flood Insurance Program-A Model Ordinance for Implementation
of Its Land Management Criteria, 16 NAT. REsouRcFs J. 665 (1976).
99. See §6.3(b) of the model ordinance infra.
100. See Rules of Dep't of Environmental Regulation, 5 FLA. ADMIN. CODE 17V4.02(17)-(18) (1976).
101. See Schneider, supra note 45.
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Adoption of a local ordinance to regulate coastal development would not
necessarily duplicate state and federal programs. For example, with the approval of the Department of Natural Resources, two counties in Florida have
chosen to administer their own local controls over beachfront development
rather than to rely upon the department's coastal setback regulations.102 As
long as local regulation meets or exceeds minimal standards established by state
and federal authorities, local governments can play a major role in regulating
coastal development within their jurisdiction.
Problems of Nonconforming Use, Equitable Estoppel,
Exceptions and Nuisance
An owner of coastal property initially must determine which provisions of
the local ordinance, if any, are controlling. This is essentially a question of
timing. Under the ordinance, if a nonconforming structure is "existing or
under construction at the effective date," the setback regulations normally do
not apply to the modification, maintenance, or repair of the structure.10 3 Such
construction, however, must meet three requirements. First, alterations that increase the size and/or lower the elevation of the structure are prohibited. Thus
construction may occur only within the existing foundations and above the
first dwelling floor or lowest deck of the existing structure. Second, the construction must meet those requirements for a permit under the ordinance that
are designed to minimize its adverse impact on the coastal environment. Third,
the restoration of a nonconforming structure that was damaged or destroyed
by coastal flooding or erosion is prohibited. 0 4 The last provision stems from
the fact that the entire purpose of the model ordinance would be defeated if
structures in violation of the setback and proven to have an adverse impact on
the beach or to be vulnerable to flood damage are allowed to be maintained
and reconstructed. 0 5
If a project does not meet the ordinance's deadline, the common law
doctrine of equitable estoppel might still prevent imposition of setback and
permit requirements on a particular property. In contrast to the ordinance's
grandfather provision which requires an owner to show the existence or actual
construction of a structure, equitable estoppel requires an owner to show only
that he has relied on prior official approval to make substantial investments in
his project. 10 6 If such detrimental reliance can be shown, the doctrine protects
07
the owner from changes in land use regulation.
102. See Coastal Construction Codes for Estero Island, Lee County, Fla., Ordinance 76-3
(Feb. 11, 1976), 76-7 (May 12, 1976); Fla. Coastal Engineers, Inc., N. St. Johns County, Fla.,
Management Plan (Apr. 1974).
103. See §5.4 of the model ordinance infra.
104. Id.
105. See Environmental Land Management Study Comm., supra note 6, at 99.
106. See, e.g., City of Hollywood v. Hollywood Beach Hotel Co., 283 So. 2d 867 (Fla. 4th
D.C.A. 1973); Edelstein v. Dade County, 171 So. 2d 611 (Fla. 3d D.C.A. 1965).
107. See Naples v. Crans, 292 So. 2d 58 (Fla. 2d D.C.A. 1974). But see Gies v. Fischer, 146
So. 2d 361 (Fla. 1962), where the Florida supreme court held that imposition of a bulkhead
line on property previously conveyed by the state could not be estopped unless the owner had
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Both the ordinance's grandfather provision and common law equitable
estoppel, however, may be unavailable if an owner has knowledge of a pending change in land use restrictions that will affect his property. Florida courts
have often applied the "red flag doctrine" if an owner has adequate warning
that his planned use of land will be prohibited by pending changes in local
ordinances.108 In Sharrow v. City of Dania,0 9 the doctrine was applied to impose a setback line that was enacted after an owner had received a building
permit for his property. The court argued that the owner had full knowledge
of the pending setback restrictions when he received his permit and therefore

must develop his property in compliance with them. 1 0 The red flag doctrine
could be invoked if the owner of coastal property undertakes development
that would violate the pending model ordinance. The central issue in such
cases is whether the owner had sufficient knowledge of the pending change to
realize his project would be subject to its restrictions. The proposal of and
subsequent public hearings on an ordinance in a particular locality arguably
are sufficient red flag warnings. Once these events have transpired an owner
could not avoid the new setback requirements simply by beginning construction or by making substantial investments in his project.:"
A mistake in issuing an official permit for construction that actually violates
the local ordinance would not allow an owner to invoke equitable estoppel.
In Godson v. Town of Surfside,112 the Supreme Court of Florida held that an

owner could be forced to remove a completed addition to his beachfront
dwelling despite the fact that earlier the city had approved his permit application.113 The permit had failed to show that the proposed addition would violate local setback restrictions on the beach, but the mistake did not allow the
owner to invoke the protections of equitable estoppel." 4
Certain structures are excepted from the setback regulations of the ordinance. Generally, these exceptions include improvements that enhance the
coastal property owner's access to and use of adjacent coastal waters."15 Catwalks, footbridges, docks, and boat shelters are allowed seaward of the setback
already acquired a filling permit from either the Corps of Engineers or the state's Trustees of
Internal Improvement Trust Fund.
108. But see Sakolsky v. City of Coral Gables, 151 So. 2d 433 (Fla. 1963), in which the

court held that "the 'red flags' of a political contest in which the success of certain candidates
may alter the voting pattern of the governing municipal body" are not sufficient to invoke the
doctrine.
109. 83 So. 2d 274 (Fla. 1955).
110. Id. at 275-76.
111. For a similar problem of an owner creating his own difficulties with respect to variances, see text accompanying notes 134-135 infra.
112. 150 Fla. 614, 8 So. 2d 497 (1942).
113. Id. at 616-19, 8 So. 2d at 499-500.
114. Id. The coastal setback was set 40 feet landward of the high water line. That the
court would sustain removal of the structure indicates that the provision (§7.1) for restoration in the model ordinance infra would be enforced by the courts against violators of the
ordinance.
115. See §5.2 of the model ordinance infra. For a general discussion of the rights of
access and wharfing held by littoral owners, see F. MALONgY, S. PLAGER & F. BALDWIN, WATER
LAW AND AMINISTRATION§

§41, 44, &46 (1968).
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as noncommercial appurtenances to the littoral property. In order to minimize
adverse environmental effects, however, such structures would be subject to the
permit requirements of the ordinance which restrict their location, size, and
design.116

A structure in full compliance with the model ordinance might still constitute a public or private nuisance. Although the ordinance is designed to prevent environmental degradation, an approved development might cause destruction of dunes and coastal vegetation as well as create or aggravate flooding, erosion, and pollution problems. The adverse inpact of such development
on public areas below the mean high water line should be sufficient grounds
for a public nuisance claim. Yet one major roadblock to public nuisance actions has been the claim that the state, either by legislative action or by constitutional amendment, has legalized a type of pollution, thereby lifting it out
of the category of a public nuisance. 117 The same reasoning might be applied
successfully against a local government. During the laissez faire period, courts
tended to overprotect the right to own and use private property and failed to
recognize the ecological consequences of pollution. Consequently, injuctions
were denied in most cases on the alternate grounds that the nuisance did not
exist"1 8 or that the economic importance of the polluter's operations caused the
equities to be balanced in favor of the polluter."19
In a recent Florida decision, the First District Court of Appeal rejected a
public nuisance suit in which a beachfront project not only had complied with
the state's setback line but also had been approved by the Department of
Natural Resources." 2° The court simply upheld the findings of the trial court,
however, and did not rule out such claims as a matter of law.12 1 In light of
today's environmental consciousness, whether compliance with the model
ordinance or express approval by local authorities would automatically preclude the bringing of a public nuisance action is questionable. 22 Of course,
116. See §6 of the model ordinance infra, which provides for no exceptions to its permitting requirements.
117. See Juergensmeyer, Common Law Remedies and Protection of the Environment, 6
U.B.C.L. REv. 215, 219 (1971); Comment, Defense of Statutory Authorization of Location, 25
TEx. L. REv. 96 (1946). For example, in 1930, Florida added a section to its state constitution
providing a 15-year tax exemption to particular industries as an inducement for establishing
plants in Florida. In the case of Nat'l Container Corp. v. State ex rel. Stockton, 138 Fla. 835,
190 So. 509 (1939), the Florida supreme court held that this exemption necessarily granted
the polluter immunity from public nuisance suits. Similar results were reached by the court
in subsequent cases involving the drilling of oil wells in tidal waters pursuant to an oil lease
statute (Watson v. Holland, 155 Fla. 342, 20 So. 2d 388 (1944)) and the operation of an airport under a municipal ordinance (Brooks v. Patterson, 159 Fla. 263, 31 So. 2d 472 (1947)).
This defense has also been applied to operations in areas zoned for commercial use. Gerring
v. Gerber, 28 Misc. 2d 271, 219 N.X.S.2d 558 (Sup. Ct. 1961).
118. Waschak v. Moffat, 379 Pa. 441, 109 A.2d 310 (1954); Pennsylvania Coal Co. v.
Sanderson, 113 Pa. 126, 6 A. 453 (1886).
119. See, e.g., Richard's Appeal, 57 Pa. 105 (1868). Not all of the early cases, however,
treated the environment so harshly. See, e.g., Georgia v. Tennessee Copper Co., 206 U.S. 230
(1907).
120. Shevin v. Indico Corp., 319 So. 2d 173 (Fla. Ist D.C.A. 1975).
121. Id. at 174-75.
122. In the Indico case, a four day trial was held on the issue of whether the construction
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only after this issue has been tested in light of current public policy will the
answer become clearer. In any event, a private nuisance claim might be available to riparian owners adversely affected by improper siting or design of
coastal development regardless of compliance with the ordinance.2 3
Legal Challenges to the Model Ordinance

An individual owner may directly challenge the proposed ordinance in a
number of ways. First, the local government's location of the setback line may
be challenged on procedural grounds. The ordinance expressly requires three
steps: prior scientific surveys, public notice, and public hearings. Failure to adhere to these formal guidelines could jeopardize the validity of any setback
regulation.224 Indeed, Florida's courts undoubtedly would insist not only that
formal procedures be followed but also that such procedures adequately insured consideration of all issues and views relevant to establishing a setback line
under the ordinance. In Heeb v. Trustees of the InternalImprovement Fund,2 s

the Circuit Court of Dade County overturned a local bulkhead line on procedural grounds despite the fact that formal public notice and hearings had
been provided. Scrutinizing the record of the proceedings, the court determined
that local officials had dominated the proceedings in such a way as to prevent
presentation of adverse views and consideration of all relevant issues. 2 6 Thus
mere formal adherence to the ordinance's procedural provisions is not sufficient
to meet the threshold procedural requirements.
The substantive validity of a setback could also be subject to attack.
Initially, an owner could apply to the local governing body for review and
revision of the established line. 27 As previously noted, 28 changing natural
conditions at the shore could undermine the substantive validity of a setback
by altering the physical features or vegetation upon which the line was established. Such changes could warrant not only local government review but also
judicial review: there is dear precedent in Florida for the proposition that a
change of conditions enables an owner to challenge an existing land use restriction in the courts.1'2
Florida's courts, however, presume the validity of any official determination
of what land use regulations are needed for the public welfare. Local government need only show that its regulation can be supported on grounds that are
project constituted a public nuisance despite the fact that the parties stipulated that the
project was not in violation of any state or local regulation. Id. at 175.
123. Damage to neighboring property could arise not only from flooding but also from
erosion or pollution caused or aggravated by improperly located construction or excavation.
124. See §4.1 of the model ordinance infra setting forth the alternative procedures for
establishing a coastal setback.
125. 37 Fla. Supp. 1 (Dade County Cir. Ct. 1971).
126. Prior to passage of FLA. STAT. §253.1221 (1975), the state's bulkhead lines were established by local authorities pursuant to public hearings on the location of the line.
127. See §4.3 of the model ordinance infra.
128. See text accompanying notes 92-94 supra.
129. See Stokes v. City of Jacksonville, 276 So. 2d 200 (Fla. Ist D.C.A. 1973). The traditional application of change of conditions occurs in urban areas where zoning regulations
become outmoded by changes in the character of a given area.
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"fairly debatable."130 The existence of evidence against a disputed setback
line, even evidence which might well have sustained establishing a different
line, is not determinative. Local government need only demonstrate that substantial evidence supports its decision. 13 1 Consideration of comprehensive surveys and the provision of adequate public hearings, moreover, undoubtedly
would lend further support to the local government's position. 1 32 Nonetheless,
this presumption of validity could be overcome by sufficient technical evidence and expert testimony marshalled against a proposed setback line.
Variance Proceduresand Problems
An owner wishing to undertake construction at variance with established
setback restrictions must apply directly to the local governing body. 133 The
ordinance authorizes discretionary variances and attempts to provide sufficient
guidelines for such governmental action. A threshold requirement for obtaining
a variance is a showing of hardship on the part of an affected landowner. 3 4
An owner, however, would not be able to meet this requirement if the hardship proves to be self-induced. For example, a developer might plat his subdivision so that a series of small-sized lots straddle the setback line. Without a
variance, no construction would be feasible on these seaward lots. Nevertheless,
the hardship imposed by the setback could be avoided by alternative platting
that would enlarge the seaward lots at the expense of upland parcels. By choosing to locate his small lots on the seaward boundary of the subdivision the developer has created the complained-of hardship. Such hardship should not be
considered legitimate grounds for granting a discretionary variance."'5
In addition to a showing of hardship, an applicant for a variance must also
meet the requirements for a permit under the ordinance.136 The list of permit
conditions ought to be sufficiently clear to obviate any challenge on the grounds
of inadequate criteria for granting or denying a variance. Unless both public

130. See City of Miami Beach v. Lachman, 71 So. 2d 148 (Fla. 1953), appeal dismissed,
348 U.S. 906 (1954); Dade County v. Epstein, 181 So. 2d 556 (Fla. 3d D.C.A. 1965).
131. See City of Miami Beach v. Lachman, 71 So. 2d 148 (Fla. 1953), appeal dismissed,
348 U.S. 906 (1954); Dade County v. Epstein, 181 So. 2d 556 (Fla. 3d D.C.A. 1965).
132. See Metropolitan Dade County v. Fletcher, 311 So. 2d 738 (Fla. 3d D.C.A. 1975); Hall
v. Korth, 244 So. 2d 766 (Fla. 3d D.C.A. 1971).

133.

See §5.3 of the model ordinance infra, which confers authority to grant variances

solely on the local governing body and not the local authority charged with implementing

the ordinance.
134.

The hardship requirement of §5.3 of the model ordinance infra should be conSTAT. §161.053 (1975) which does not require
any hardship to be demonstrated by a property owner seeking a variance to the state's coastal

trasted with the variance provision under FLA.
setback line.

135. See, e.g., Corsino v. Grover, 148 Conn. 299, 170 A.2d 267 (1961); Rodee v. Lee, 14
N.J. Super. 188, 81 A.2d 517 (App. Div. 1951); Richman v. Philadelphia Zoning Bd. of
Adjustment, 391 Pa. 254, 137 A.2d 280 (1958).
136. See §5.3 of the model ordinance infra, which essentially relies on the permit require-

ments of §6.3 as criteria for granting a variance.
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officials and private individuals have such guidelines, the entire variance p
57
cedure is subject to attack.
The validity of variance procedures under the ordinance may be undl
mined if a local governing body grants an excessive number of variances..
Florida, setback restrictions can become unenforceable against an individu
who is denied a variance when several other property owners in the area ha,
been successful in obtaining one. 38 Essentially, the courts argue that a refus
to grant a variance after several have been allowed in similar circumstances
arbitrary and capricious on the part of the administrative authority and wi
not be sustained.'5 9 Furthermore, the presumption of validity accorded to th
initial establishment of a setback line probably would not be applied to var.
ances. Whereas most courts defer to local government's decisions on the loa
tion of a setback as being quasi-legislative, these courts generally consider d(
cisions on individual variances to be quasi-judicial or administrative in natur
and thus subject to closer judicial scrutiny. 40
The Taking Issue
Since the United States Supreme Court's decision in Gorieb v. Fox,"
courts have generally sustained setback lines as legitimate regulatory measures
not requiring public compensation.'142 This policy is justified for several
reasons. A setback usually has a minimal adverse impact on the use of a particular property. Although it prohibits construction and excavation on one
segment, the setback allows other uses of that segment and permits all uses of
the remainder; thus, the value of property as a whole often remains unimpaired. 43 In addition, an individual owner derives certain benefits from setback
restrictions: the value of property is directly enhanced by proper siting of
structures and indirectly enhanced by the imposition of the same restrictions
on neighboring property. Finally, when the effects of setback restrictions are
assessed in the aggregate, they clearly serve a legitimate public purpose by promoting the safety, health, and aesthetic appeal of a community. 4"
Courts and commentators have proposed various approaches for determinM

137. See, e.g., Mayflower Property, Inc. v. City of Ft. Lauderdale, 137 So. 2d 849 (Fla. 2d

D.CA. 1962).
138. See, e.g., City of Miami v. Woolin, 387 F.2d 893 (5th Cir. 1968); Toothacker v. City
of Ft. Lauderdale, 38 Fla. Supp. 43 (Broward County Cir. Ct. 1972).
139. See Toothacker v. City of Ft. Lauderdale, 38 Fla. Supp. 43, 45-46 (Broward County
Cir. Ct. 1972).
140. See, e.g., Ward v. Village of Skokie, 26 IH. 2d 415, 423, 186 N.E.2d 529, 533 (1962);
Fasano v. Bd. of County Comm'rs, 264 Or. 574, 507 P.2d 23 (1973); R. ANDERsoN, AMRCAN
LAW OF ZONING §§14.01-.81 (1968).
141. 274 U.S. 603 (1927). Accord, City of Miami v. Romer, 58 So. 2d 849 (Fla. 1952).
142. A setback, however, may be challenged as arbitrary and capricious even though the
taking issue is not raised. See, e.g., Mayer v. Dade County, 82 So. 2d 513 (Fla. 1955).
143. See, e.g., Hoshour v. County of Contra Costa, 203 Cal. App. 2d 602, 21 Cal. Rptr.
714 (1962); Curry v. Young, 285 Minn. 387, 173 N.W.2d 410 (1969).
144. The aggregate effect of setback restrictions is especially important on the beachfront
where flooding, erosion, and despoilation of the shore's natural beauty can be aggravated by

improper siting of structures.
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ng when land use regulation becomes a compensable taking. 145 American
:ourts generally follow one of two approaches: the "dimunition in value"

test' 40 and the "residual beneficial use" test. 147 To a large extent, the difference

between the two approaches is a matter of judicial perception; one court might
view the glass as being half-empty, another, half-full. Under the "dimunition
in value" approach, the court looks to the potential value of property and
measures the loss incurred as a result of regulation. Adoption of this approach
usually indicates a restrictive judicial attitude toward land use control and
will often result in a determination that a taking has occurred. 148 When the
dimunition in value "reaches a certain magnitude, in most if not all cases there
must be an exercise of eminent domain and compensation to sustain the
act." 49 No clear standard exists, however, for determining how great the
dimunition must be. Indeed, courts adopting the dimunition test have upheld
regulations resulting in extensive losses without requiring public compensation. 50
Other jurisdictions, including Florida, emphasize the beneficial uses remaining to a landowner under a given regulation. If some beneficial use to
which the property may be reasonably adapted exists, these courts normally
will reject a taking claim. 51 In recent years, the "residual beneficial use" approach has tended to expand considerably the permissible scope of land use
regulation. This tendency is especially pronounced if disputed regulations have
been imposed for purposes of flood control and environmental protection. 5 2
Indeed, a number of flood plain zoning cases have allowed complete prohibition of development without -requiring the state to compensate the affected
landowner. Emphasizing the magnitude of public harm prevented by these

145. See generally F. BOSSELMAN, D. CALLIES & J. BANTA, THE TAKING ISSUE (1973); Dunham, Flood Control via the Police Power, 107 U. PA. L. REv. 1098 (1959); Sax, Takings and

the Police Power, 74 YALE L.J. 36 (1964).
146. The dimunition test originated in Pennsylvania Coal Co. v. Mahon, 260 U.S. 393
(1922).
147. Arverne Bay Constr. Co. v. Thatcher, 278 N.Y. 222, 15 N.E.2d 587 (1938), is generally
regarded as the classic articulation of the residual use test.
148. See, e.g., Dooley v. Town Plan & Zoning Comm'n, 151 Conn. 304, 197 A.2d 770 (1964),
in which a local flood plain ordinance prohibiting residential development was declared a
taking despite the fact that such uses as marinas, clubhouses, recreation, and agriculture were

permitted. The Dooley decision should be distinguished from a pure dimunition in value
case, however, for the court indicated that the entire purpose of the zoning "contemplates a
dimunition in land value and subsequent acquisition by some government agency." Id. at 310,
197 A.2d at 773. See also State v. Johnson, 265 A.2d 711, 716 (Me. 1970), in which the Maine
supreme court overturned the state's wetlands regulation as applied on the ground that it

unduly diminished the value of the landowner's property.
149. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).
150. See, e.g., Goldblatt v. Town of Hemstead, 369 U.S. 590, 594 (1962), in which the
Supreme Court adopted the dimunition test but declared that "a comparison of values before

and after [regulation] . . . is by no means conclusive" to the taking issue. See also Candlestick
Properties, Inc. v. San Francisco Bay Conservation & Dev. Comm'n, 11 Cal. App. 3d 557, 572,
89 Cal. Rptr. 897, 906 (1970), which found no impermissible dimunition resulting from prohi-

bition of coastal development.
151. See Ocean Villa Apartments, Inc. v. City of Ft. Lauderdale, 70 So. 2d 901 (Fla. 1954).
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restrictions, courts have regarded beneficial uses such as agriculture or recrea53
tion sufficient to avoid a compensable taking.1
The residual beneficial uses relied upon in the flood plain zoning decisions
might prove difficult to establish if the regulated areas are coastal wetlands or
beaches. Unlike inland flood plains that often are suitable for agriculture, wetlands and oceanfront property normally require filling, construction, or some
other improvement to have any economic value for a private owner. To prohibit all development is to eliminate all potentially beneficial uses. Even under
the most liberal interpretation of the remaining beneficial use test, such a
prohibition might constitute a compensable taking.
Any such "taking" decision, however, would depend on the proposition that
the regulated property, if left unregulated, could be devoted to some economically beneficial use by its owner. If property has no economic potential,
regulation of its use would deprive the owner of no real interest. The assumption that land can support an economically beneficial use, though rarely questioned by the courts, is not always valid. This is especially true for wetlands
and beachfront property. The natural inhospitable or hazardous features of
such land often destroy its potential for profitable development. Under these
circumstances, even the severest of restrictions likely would not result in a
compensable taking.
The New Jersey courts have addressed this issue directly in the companion
cases of Spiegle v. Borough of Beach Haven.154 The initial decision by the
state's supreme court upheld an ordinance establishing a setback line for coastal
areas subject to severe storm damage. Considering both the potential public
harm and the probable private losses that would result from any construction
seaward of the building line, the court concluded that the "regulation precribed only such conduct as good husbandry would indicate that plaintiffs
should themselves impose on the use of their own lands."' 55 The mere fact that
the setback line might prohibit all construction on a given property was insufficient to sustain a claim of taking. An owner must also show "the existence
152. See Plater, The Taking Issue in a Natural Setting: Floodlines and the Police Power,
52 TEx. L. Rv. 201, 233-34 (1974).
153. See Turnpike Realty Co. v. Town of Dedham, 284 N.E.2d 891 (Mass. 1972), cert.
denied, 409 U.S. 1108 (1973); Turner v. County of Del Norte, 24 Cal. App. 3d 311, 101 Cal.
Rptr. 93 (1972). In both cases, the courts made a point to emphasize the degree of public

harm prevented by the stringent regulations on land use. The basic approach seems to be
that the greater the potential harm to the community, the more restrictive the regulations
may be on development. In reality, this argument addresses the substantive validity of the
regulation rather than the taking issue. Approaching the public harm/private loss issue from

the perspective of the dimunition in value test, the Maine supreme court argued the opposite
way and held that the costs of protecting the public welfare ought to be borne by the public
and not by individuar private landowners. State v. Johnson, 265 A.2d 711, 716 (Me. 1970).
This view echoes Justice Holmes' conclusion in Pennsylvania Coal v. Mahon, 260 U.S. 393
(1922), "that a strong public desire to improve the public condition is not enough to warrant

achieving the desire by a shorter cut than the constitutional way of paying for the change." Id.
at 416.
154. 46 N.J. 479, 218 A.2d 129 (1966), cert. denied, 385 U.S. 831 (1966); and 116 N.J.
Super. 148, 281 A.2d 377 (App. Div. 1971).
155. 46 N.J. at 492, 218 A.2d 137.
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of some present or potential beneficial use of which he has been deprived."' 156
From the court's perspective, the erection of a building in a hazardous area
where it is almost certain to be severely damaged or destroyed could not be
regarded as a project bringing any real economic benefit to the landowner.
Thus, by prohibiting such construction the regulation merely affirmed what
157
natural conditions alone would dictate to a reasonable person.
That the ordinance was valid on its face, however, did not prevent the
plaintiff from asserting his claim of taking. Indeed, in subsequent litigation
Spiegle convinced the state's appellate division that at least one of his proposed projects could meet the threshold requirement laid down by the supreme
court. He first demonstrated that technically his planned dwelling could be constructed seaward of the setback line in such a way as to withstand predicted
storm forces. He further showed that it would be economically feasible for him
to undertake such a project 58 He thereby established to the satisfaction of the
court that the proposed use of his land would be to his benefit.159 Having recognized Spiegle's real beneficial interest in developing the property, the court
then found little difficulty in holding the imposition of the setback, which
effectively precluded all construction on Spiegle's property, "to constitute a
60
taking."1
Significantly, a recent decision by the Wisconsin supreme court, concerning
the regulation of wetlands, adopted a rationale for resolving the "taking" question similar to that developed in Spiegle. In Just v. Marinette County,'6' the
court sustained a prohibition on the filling of wetlands as a valid exercise of
the police power. More importantly, the court dismissed plaintiff's taking claim
by invoking a novel "natural state" standard for assessing the value of his interest in the affected property. The court stated:
"The Justs argue their property has been severely depreciated in value.
But this depreciation of value is not based on the use of the land in its
natural state but on what the land would
be worth if it could be filled
'
and used for the location of a dwelling. 162

The court reasoned that the value of plaintiff's interest in his property
should be based only upon the uses for which it was suited in its natural state.
As the wetlands area was clearly unfit for residential development in the absence of artificial fill, the court concluded that a regulation which effectively

156.

Id.

157.

Id.

158.

281 A.2d at 385.

159.

Id. at 385-86.

160. Id. at 386. Spiegle failed, however, to convince the court that this other proposed
residential construction on another portion of the beach would be "economically feasible."
Given the natural constraints of the exposed and unstable shore, the cost of building a safe
structure, in the court's view, would have been prohibitive. The court thus concluded that
"this tract has no present beneficial use for residential construction" and that Spiegle was
"entitled to no compensation as to this property." Id. at 387.

161.

56 Wis. 2d 7,201 N.W.2d 761 (1972).

162.

Id. at 23, 201 N.W.2d at 771.
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precluded such use deprived plaintiff of no real interest in his property and
thus did not constitute a compensable taking.163
In summary, adoption of the modem "remaining beneficial use" test has
allowed considerable dimunition of property values through zoning regulation.
This trend is especially pronounced in flood zoning cases. Recognition of the
hazards to the landowner and the potential harm to the public posed by homes
and other structures in flood-prone areas has prompted some courts to uphold
prohibition of all construction without compensating the affected landowner. 64
Moreover, if natural conditions themselves prove sufficiently hazardous or inhospitable to obviate any profitable use of a property, the reasoning advanced
by both Spiegle and Just affords another basis for severely regulating land use
without compensation. Indeed, these latter cases might provide the most
persuasive arguments for sustaining coastal restrictions. Construction and excavation in areas subject to flooding, erosion, and ecological degradation do
not represent reasonable beneficial uses of land, and thus the denial of such
uses should not be regarded as a compensable taking.
CONCLUSION

Rapid and largely unrestrained real estate development along the coastal
zone poses unique problems of land use regulation and planning. Two
dichotomies permeate this theme: the first is the ubiquitous conflict between
the right of a landowner to the free use of his land and the power of the state
to regulate unreasonable use of property; second is the desire for growth and
development, which historically and almost by definition disregarded ecological
and environmental consequences. Fortunately, our coastal environment increasingly is being considered a valuable treasure rather than an exploitable one.
Obviously, resolution of the competing interests will involve a delicate balancing process. Comprehensive local regulation of coastal construction and excavation can serve a vital and necessary function in resolving coastal zone problems.
The model ordinance which follows is designed to assist coastal communities
in implementing their planning programs.
163. Id. at 23-25, 201 N.W.2d at 770-71. The same rationale used in just was recently
adopted by the New Hampshire supreme court in Sibson v. State, 115 N.H. 124, 336 A.2d 239

(1975), to uphold a similar wetlands statute.
164. See generally Plater, supra note 152.
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MODEL COASTAL CONSTRUCTION AND
EXCAVATION SETBACK AND PERMIT ORDINANCE
This model ordinance combines two types of land use regulation designed
to minimize the adverse environmental impact of coastal development: a coastal
setback line and a coastal permitting system. The ordinance contemplates the
division of coastal property into two zones. First, a Preservation-Setback Zone
would extend from the established setback line seaward. No construction or
excavation would be allowed in this zone without first meeting the requirements for a variance or an exception under the ordinance. Second, the Conservation-Permitting Zone, would extend from the setback line landward a
distance sufficient to protect coastal dunes, bluffs, wetlands, and vegetation left
unprotected by the setbacks. Construction in this area would be subject to design requirements such as elevation on pilings, and excavation would be regulated to minimize its adverse effects on the coastal environment. Construction
or excavation undertaken in either the Preservation-Setback Zone or the Conservation-Permitting Zone would require a special permit under the ordinance.
The objectives of the model ordinance reflect its comprehensive approach
toward regulating coastal development on all types of shores - not only on
oceanfront high-energy beaches but also along vegetated, estuarine, and wetlands shores. Such comprehensive coverage of coastal property in a single ordinance presents some difficulties. First, land use regulation serves different purposes in different coastal settings. On oceanfront beaches the primary purpose
is to minimize damage from flooding and erosion by protecting sand dunes,
bluffs, and beachfront vegetation. By contrast, the major purpose of regulatory
measures along vegetated, estuarine, and wetlands shores is to minimize the
adverse effects of upland development on the marine-related ecology of tidal
lands and waters.
To ensure that these differing coastal settings and regulatory purposes are
properly handled requires different kinds of scientific and technical expertise
on the part of local authorities. Whereas a botanist might be needed to determine the precise location of coastal wetlands vegetation, an engineer familiar
with the dynamics and physical features of high-energy beaches would be required to establish the proper setback lines along beachfront dunes, bluffs, and
storm berms. Providing such expertise is likely to prove expensive for a local
government attempting to regulate land use in coastal areas.
In sum, the model ordinance calls for a major commitment by a local government to undertake a comprehensive regulatory program. The ordinance,
however, is drafted so that it can be amended to provide for only setback regulations or only a permitting system. Similarly, its provisions can be amended to
cover only certain types of coastal property such as high-energy beaches or
coastal wetlands. If various types of coastal property are located within a single
community, however, the comprehensive approach provided in this ordinance
should be maintained intact.
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COASTAL CONSTRUCTION AND EXCAVATION
SETBACK AND PERMIT ORDINANCE
SECTION ONE: STATUTORY AuTHoIuzATIoN, FINDINGS OF FACTS, PURPOSES AND OB-

JECTIVES.
1.1 Statutory Authorization.
The Legislature of the State of

has authorized the
(state)

to provide and maintain for the

of
(governing body)

(local unit)

standards which insure their health, safety and

citizens of
(local unit)

welfare including regulations on land use designed to minimize damage from
coastal flooding, shore erosion, and ecological degradation of coastal property
,
of
and coastal waters. Pursuant thereto, the
(governing body)

(local unit)

does ordain as follows:
(state)
Commentary. The language of this provision and of §§1.2 and 1.3 is
modeled after provisions contained in 1 UNITED STATES WATER RESOURCES COUNCIL, REGULATION OF FLOOD HAZARD AREAS TO R DUCE
FLOOD LOSSES, 521 (1972). Despite the recent enactment of several state

and federal coastal management programs, local governments continue
to serve an important function in regulating coastal development. See
State U. of N.Y. at Stony Brook, Proceedings of the Wetlands Symposium
20 (1972). In fact, many state programs contemplate an active role for
local authorities in implementing coastal regulations. See, e.g., FLA. STAT.
§§163.3161-.3211 (1975); WAsH. REv. CODE §§90.58.010-.930 (1975).
Moreover, many localities have been active in developing their own
special controls on coastal construction and excavation. See, e.g., Coastal
Construction Codes For Estero Island, Lee County, Fla., Ordinance 76-3
(Feb. 11, 1976), 76-7 (May 12, 1976); Palm Beach County Coastal Construction and Excavation Setback Ordinance, Palm Beach County, Fla.,
Ordinance 72-12 (Aug. 22, 1972); Chatham County, Ga., Shore Protection Ordinance (1976).
In Florida, a local community adopting the model ordinance should
attempt to coordinate its program with state level efforts to regulate land
use in coastal areas. First, the ordinance should be adopted as part of the
community's overall land use plan contemplated by the Local Govern
ment Comprehensive Planning Act of 1975, FLA. STAT. §§ 163.3161-.3211
(1975). In addition, the local community should attempt to coordinate
its regulation of construction and excavation with the Department of
Natural Resources, which currently administers the statewide coastal setback line for high-energy beaches under FLA. STAT. §161.053 (1975). See,
e.g., Fla. Coastal Engineers, Inc., N. St. Johns County Management Plan
(Apr. 1974); Benton, Coastal Construction Setback Lines, 50 FLA. BAR J.
627, 628-29 (1976). Finally, the local government's regulation of coastal
wetlands should be carried out in conjunction with the state's Department of Environmental Regulation, which regulates development of
wetlands areas under FLA. STAT. ch. 403 (1975). See Rules of Dep't of
Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.01 to .31 (1976).
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1.2 Findingsof Fact.
(a) The coastal areas of

are subject to flooding, erosion,
(local unit)

and ecological degradation which result in loss of property, health and safety
hazards, destruction of marine life, and despoilation of coastal wetlands and
coastal waters, all of which adversely affect the public welfare;
(b) Losses associated with coastal flooding, beach and shore erosion, and
ecological degradation of coastal property and coastal waters are caused in part
by construction and excavation undertaken on coastal property which destroy
or alter beachfront dunes and bluffs, beachfront vegetation, and coastal wetlands vegetation.
1.3 Statement of Purpose.
It is the purpose of this ordinance to protect coastal property and coastal
waters of

from flooding, erosion, and ecological degradation
(local unit)

by the establishment of construction and excavation setback regulations and
permit requirements to further the objectives stated below:
1.4 Objectives.
The objectives of this ordinance are:
(a) To protect human health, safety, and welfare;
(b) To minimize public expenditures for flood, erosion, and pollution control and restoration projects;
(c) To protect beachfront dunes, bluffs, and vegetation necessary for maintaining the stability and protective features of high-energy beaches;
(d) To preserve coastal wetlands vegetation necessary for providing a
natural habitat for marine organisms and other wildlife, for protecting upland
property from flood and erosion damage, and for minimizing the adverse effects
of upland pollution on the quality of coastal waters;
(e) To insure that coastal property and coastal waters retain their economic,
recreational, and aesthetic value for littoral property owners and the general
public.
Commentary. The format of the above provisions follows that suggested
by the model regulations in UNITED STATES WATER RESOURCES COUNCIL,
supra commentary §1.1. Both the purpose and objectives of the ordinance were drawn from the provisions of several different state and local
enactments and from secondary works dealing with coastal zone regulation. See Florida Coastal Wetlands Act of 1976, Fla. H.R. 4014 (Reg.
Sess. 1976, introduced by Comm. on Nat. Resources); Ausness, Land Use
Controls in Coastal Areas, 9 CAL. W. L. REv. 391 (1973); Cal. Coastal
Zone Conservation Comrn'n, Cal. Coastal Plan 38-42 (Dec. 1975); Environmental Land Management Study Committee, Environmental Land
Management (Dec. 1973); Salem, Ore., Dep't of Land Conservation &
Dev., Draft Coastal Goals IV-29 (1976).
SECTION

Two:

DEFINITIONS.

Unless specifically defined below, words or phrases used in this ordinance
shall be interpreted so as to give them the meaning they have in common usage
and to give this ordinance its most reasonable application.
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2.1 BeachfrontBluff or Storm Berm Line.
The line determined by those points located on the seaward-most edge of
the elevated, vegetated banks or ridges found adjacent to high-energy beaches
fronting the Atlantic Ocean or Gulf of Mexico. In any area where there is no
dearly marked bluff or storm berm line, recourse shall be had to the nearest
clearly marked bluff or storm berm line on each side of such area; and the bluff
or storm berm line for the unmarked area shall be the line of average or constant elevation connecting the two adjacent, dearly marked bluff or storm berm
lines.
Commentary. The language of this definition is drawn from two local
ordinances in Brevard County, Fla. See CAPE CANAvERAL, FLA., CODE
§651.05 (1972); Satellite Beach, Fla., Ordinance 130, amend. 1 (Oct. 23,
1973). See also Mich. Dep't of Nat. Resources, Model Zoning Ordinance
for High Risk Erosion Areas (July 1975). At the suggestion of William
Sensabaugh, Coastal Engineer, Florida Department of Natural Resources,
both bluffs and storm berms are included. The presence of beachfront
bluffs normally indicates that beaches seaward of the bluff are subject to
periodic flooding and erosion. The storm berm is created by severe wave
action depositing sand in a clearly marked ridge and would likely be
overtopped by storm flooding. In either case, construction should be
undertaken well landward of bluffs or berms despite the fact that dunes
or beachfront vegetation exist seaward.
2.2 BeachfrontDune Line.
The line determined by the crests or the highest points in elevation of existing, vegetated sand dunes along the high-energy beaches fronting the Atlantic
Ocean or Gulf of Mexico. In any area where there is no clearly defined dune
line, recourse shall be had to the nearest clearly marked dune lines on each
side of such area; and the dune line for the unmarked area shall be the line
of average or constant elevation connecting the two adjacent dune lines. The
location of such line shall not be based upon occasional, un-vegetated sand
dunes nor upon the artificial addition to or removal of sand dunes along the
beach.
Commentary. The operative language of this definition is drawn primarily from local ordinances in Palm Beach County, Fla. See Palm
Beach County, Fla., Ordinance 72-12 (Aug. 22, 1972); Riviera Beach,
Fla., Ordinance 310 (1973). Although no dunal system is stable, the
highest dunes would normally be those farthest upland and would also
be the ones with the heaviest cover of stabilizing vegetation. See
CHATHAM COUNTY, GA., SHORE PROTECTION ORDINANCE §2-3(E) (1976);
J. Davis, Stabilization of Beaches and Dunes by Vegetat'ion in Florida,
Rep. No. 7, Fla. Sea Grant Program 31 fig. 33 (Sept. 4, 1975).
2.4 BeachfrontPioneer Vegetation.
Any of the following vegetational species or combination of such species
existing on coastal property:
[Coastal Beardgrass
Beach Orachs
Sea Rockets
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Sand-spurs
Golden Asters
Small Croton
Bermuda Grass
Pennyworts
Beach Morning Glories
Evening Primrose
Prickly Pear Cactus
Panic Grass
Small Cordgrass
Rush Grass
St. Augustine Grass
Sea-blite
Sea Oats
Finger Grass

Cenchrus spp.
Chrysopsis spp.
Croton linearis
Cynodon dactylon
Hydrocotyle spp.
Ipomoea spp.
Oenothera spp.
Opuntia austrina
Panicum amarum
Spartina patens
Sporobolus virginicus
Stenophorum secundatum
Sueda linearis
Uniola paniculata
Digitaria adscendens]

Commentary. The species included as pioneer vegetation are based upon
a listing in J. Davis, supra commentary .2.2, at 18. Species vary considerably in different regions. The above list is appropriate only [or the
northeast and northwest coasts of Florida, and is provided merely as an
example. Although pioneer vegetation exerts an important stabilizing
influence on beachfront dunes and bluffs, such vegetation, as its name
suggests, occurs primarily on the areas most seaward of the beach. Construction or excavation normally should not be allowed in areas where
pioneer plants are the dominant species. See §2.11 infra for definition
of "Dominant Plant Species".
2.5 Beachfront TransitionalVegetation.
Any of the following vegetational species or combination of such species
existing on coastal property:
[Groundsel Bushes
Buckthorns
Australian Pines
Sea Grape
Gopher Apple
Hollies
Marsh Elder
Magnolia
Wax Myrtle
Cactus
Wild Olive
Bay Leaves
Live Oak
Cabbage Palm
Beach Berry
Brazilian Pepper
Saw Palmetto
Greenbriar Vines
Spanish Bayonets

Baccharis spp.
Bumelia spp.
Casuarina spp.
Coccoloba unifera
Geobalanus oblongifolius
Ilex spp.
Iva frutescens
Magnolia grandiflora
Myrica cerifera
Opuntia spp.
Osmanthus americanus
Persea spp.
Quercus Virginiana
Sabal palmetto
Scaevola plumieri
Schinus terebinthifolius
Serenoa repens
Smilax spp.
Yucca spp.]

Commentary. The species included as transitional vegetation are based
upon a listing of "Northeast Scrub Plants" in J. Davis, supra commentary §2.2, at 23. The species would vary considerably in different regions,
and the above list should be regarded as appropriate only for the coasts
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of northeast Florida. Vegetation that might be considered transitional
often occurs in seaward areas dominated by pioneer vegetation. Each
locality, therefore, should adopt its own vegetational species. For discussion of the various regions in Florida see J. Davis, supra commentary
§2.2, at 14-29. For a discussion of the use of vegetation in establishing a
coastal setback line, see J. Purpura and W. Sensabaugh, Coastal Construction Setback Line, Marine Advisory Program, U. of Fla., SUSF-SG74-002 (Feb. 4, 1974).
2.6 Beachfront Vegetation Line.
The line determined on coastal property by the seaward boundary of
natural terrestrial vegetation (but excluding vegetation where either Submerged Wetlands Vegetation or Beachfront Pioneer Vegetation constitutes the
dominant plant species). In any area where there is no clearly marked line of
terrestrial vegetation, recourse shall be had to the nearest clearly marked
vegetation lines on each side of such area; and the vegetation line for the unmarked area shall be the line of average or constant elevation connecting the
two adjacent lines of vegetation. The location of such line shall not be based
upon occasional vegetation on the shore nor upon the artificial addition or
removal of land or vegetation.
Commentary. The language of this provision is based primarily on local

ordinances of Manatee and Broward Counties,' Fla. See

HALLANDALE,

(May 20,
1975). Excluded from the species of vegetation to be used in determining
this line are both Submerged Wetlands Vegetation and Beachfront
Pioneer Vegetation in areas where such vegetation constitutes the dominant plant species. The predominance of these two types of vegetation
indicates that the area of coastal property is likely to be regularly innundated by tidal ebb and flow or subject to periodic erosion by wave
action. See Rules of Dep't of Environmental Regulation, 5 FLA. ADMIN.
CODE 17V-4.02(17) (1976); J. Davis, supra commentary §2.2, at 7-8.
FLA., CODE §32-223 (1972); Holmes Beach Ordinance 150.3

2.7 CoastalProperty.
Any land contiguous or adjacent to the coastal waters of
(ocal unit)

Commentary. The language of this definition is drawn primarily from
the definition of "submerged lands" in the Rules of Dep't of Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.02(17) (1976). The purpose of this definition is to distinguish coastal property from riparian
property adjacent to inland fresh water bodies.
2.8-.Coastal Waters.
The waters of the Atlantic Ocean or the Gulf of Mexico, and of bays, inlets,
estuaries, rivers, tidal creeks, bayous, lagoons, or other surface water bodies
] and] subject to tidal ebb
[with a measurable chloride content of [
and flow under normal weather conditions.
Commentary. The language of this provision is based primarily upon
Shoreline Management Act of 1971, WASH. REV. CODE §90.58 (1975); La.
H.R. 1315 §2002(2), app. B(1-b) (1976). See also MASs. ANN. LAws ch.
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131, §40 (Michie/Law. Co-op 1974); Monroe County, Fla., Ordinance
7608 (1975). Coastal waters include both natural and artificial water
bodies subject to tidal ebb and flow regardless of navigability or ownership. This definition based upon ebb and flow is used solely for purposes
of regulation and does not affect existing local law with respect to title
held by either public or private owners or to the boundaries of coastal
property. See generally F. MALONEY, S. PLAGER, Sc F. BALDWIN, WATER
LAW AND ADMINISTRATION

29-65 (1968).

2.9 Conservation-PermittingZone.
The area of coastal property extending [150] feet landward of the coastal
setback line or lines established pursuant to section 4 of this ordinance, or
the area landward of the coastal setback line or lines on which any species or
combination of species designated by this ordinance as Submerged Wetlands
Vegetation, Transitional Wetlands Vegetation, Beachfront Pioneer Vegetation,
or Beachfront Transitional 'Vegetation constitutes the dominant plant species,
whichever distance landward is greater.
Commentary. This provision follows the approach of the Fla. Dep't of
Environmental Regulation in ascertaining the area of wetlands subject
to dredge and fill regulations. See Rules of Dep't of Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.02(19) (1976). Rather than relying
solely upon a fixed distance, the ordinance attempts to link regulatory
authority to the natural environment of a specific coastal property. For
comparable site specific ordinances that follow a zonal approach in regulating coastal development, see Fla. Coastal Engineers, Inc., N. St. Johns
County, Fla., Management Plan (Apr. 1974); Coastal Construction
Codes for Estero Island, Lee County, Fla., Ordinance 76-3 (Feb. 11,
1976), 76-7 (May 12, 1976).
2.10 Construction.
The placing, building, erection, extension, or material alteration of any
structure the use of which requires permanent or temporary location on the
ground or attachment to a structure having a permanent or temporary location
oil the ground.

Commentary. The language of this definition is drawn primarily from
Palm Beach County, Fla., Ordinance 72-12, § 1(c) (Aug. 22, 1972). Both
permanent and temporary structures are included. See, e.g., Dade
County, Fla., Dep't of Planning, Proposed Ordinance for Regulating
Land Use in an "Area of Critical Environmental Concern" §5(Z). The
definitions of "construction" as well as of "excavation" in §2.12 include
a narrower scope of developmental activities than is covered by the definition of "development" in the Florida Environmental Land and
Water Management Act of 1972. See FLA. STAT. §380.04 (1975). Thus,
such activities as subdividing or zoning changes would not be within the
regulatory scope of this ordinance.
2.11 DominantPlant Species.
Vegetational species or combination of species which comprise greater than
fifty percent (50%) of the vegetation indigenous to a specific area of coastal
property.
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Commentary. This definition follows the operational interpretation used
by the Fla. Dep't of Environmental Regulation in locating "submerged"
and "transitional" wetlands areas. See Rules of Dep't of Environmental
Regulation, 5 FLA. ADMIN. CODE 17V-4.02(17)-(19) (1976). Determination
of the dominant plant species is required to establish the ConservationPermitting and Preservation-Setback Zones as well as the Beachfront
Vegetation Line under this ordinance. See §2.6, .9, and .15. Compare the
definition of "dominant plant community" used by ecologists in
E. ODUM, FUNDAMENTALS OF ECOLOGY 251-52 (1959).
2.12 Excavation.
The removal, addition, or alteration of soil, sand, or vegetation by digging,
dredging, filling, drilling, cutting, scooping, or hollowing out.
Commentary. This definition is based on provisions in VIRGINIA BEACH,
VA., CITY CODE ch. 31, §31-1; and in Palm Beach County Coastal Construction and Excavation Setback Ordinance, Palm Beach County, Fla.,
Ordinance 72-12 (Aug. 22, 1972).
2.13 Landward.
In a direction upland or away from the coastal waters contiguous to a
specific parcel of coastal property.
Commentary. For a similar definition, see Coastal Construction Codes
for Estero Island, Lee County, Fla., Ordinance 76-3, §8-254 (Feb. 11,
1976).
2.14 Person.
Any individual, corporation, governmental agency, business trust, estate,
trust, partnership, association, two or more persons having a joint or common
interest, or any other legal entity.
Commentary. This definition is taken from
ALI §1-201(16) (1975).

MODEL LAND DEV. CODE

2.15 Preservation-SetbackZone.
The area of coastal property seaward of the coastal setback line or lines
established pursuant to section 4 of this ordinance.
Commentary. The Preservation-Setback Zone established by this ordinance should be distinguished from the more expansive "preservation
zone" used by statewide coastal planning under the Coastal Zone Management Act. See Coastal Zone Management: An Overview, 20 ENVIRONMENTAL COMMENT 1 (1975). Under the model ordinance, the
preservation-setback zone would generally include the seaward fringe of
coastal property so as to protect dunes, bluffs, Pioneer Vegetation, and
Submerged Wetlands Vegetation from all construction or excavation.
For comparable local regulations, see Fla. Coastal Engineers, Inc., N. St.
Johns County, Fla., Management Plan (Apr. 1974); Lee County, Fla.,
Ordinance 76-3 (Feb. 11, 1976), 76-7 (May 12, 1976).
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2.16 Seaward.
In a direction toward the coastal waters contiguous to a specific parcel of
coastal property.
Commentary. This definition is based on that found in the Coastal Construction Codes for Estero Island, Lee County, Fla., Ordinance 76-3,
§8-254 (Feb. 11, 1976).
2.17 Submerged Wetlands Vegetation.
Any of the following vegetational species or combination of such species
existing along the shore of coastal property:
[Batis
Big Cordgrass
Black Mangrove
Black Rush
Cuban Shoalweed
Leather Fern
Manatee Grass
Red Mangrove
Rubber Vine
Smooth Cordgrass
Turtle Grass
Widglon Grass
White Mangrove

Batis maritima
Spartina cynosuroides
Avicennia germinans
Juncus roemerianus
Diplanthera wrightii
Acrostichum aureum
Syringodium filiformis
Rhizophora mangle
Rhabdadenia biflora
Spartina alterniflora
Thalassia testudinum
Ruppia maritima
Laguncularia racemosa
Spartina bakeri]

Commentary. The above species of wetlands vegetation are those generally found in Florida immediately adjacent to the shore and are regularly inundated by the tides. The species are drawn from those listed as
indigenous to "submerged lands" in Rules of Dep't of Environmental
Regulation, 5 FLA. ADMIN. CODE 17V-4.02(17) (1976). At the suggestion
of Dr. Landon Ross of the Fla. Dep't of Environmental Regulation, one
additional species, Spartina bakeri, has been included. Not all species
associated with coastal wetlands come under the definition of submerged vegetation, but only those generally found at the seaward fringe
of a wetlands area. The species, moreover, would vary from region to
region, with different and less diverse species appearing in northern
areas. See, e.g., VA. CODE §62.1-13.2(f) (1972).
2.18 Submerged Wetlands Vegetation Line.
The line determined by the landward limits of Submerged Wetlands Vegetation which constitutes the dominant plant species and spreads naturally and
continuously inland from the shore.
Commentary. The language of this provision is drawn primarily from
Monroe County, Fla., Ordinance 75-17 (1975). The wetlands vegetation
must meet three basic tests to be used in establishing the vegetation line.
First, the species or combination of species must comprise the dominant
species of the area. See §2.11 supra for definition of dominant plant
species. Second, the species must spread naturally inland. In areas where
indigenous coastal wetlands vegetation has been induced to grow well
inland of its natural location by artificial means such as mosquito ditches
or drainage canals, the landward limits should be based solely upon the
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natural growth. Interview with Robert Usherson, Dade County, Fla.,
Dep't of Planning; telephone interview with Dr. Ronald Gaby, Gaby
and Gaby, Inc., Miami, Fla. Third, the vegetation must spread in a
reasonably continuous fashion from the shore. Isolated areas of such
vegetation could exist well inland but would not be included in determining the vegetation line. See Monroe County, Fla., Ordinance 75-17
(1975).
2.19 TransitionalWetlands Vegetation.

Any of the following vegetational species or combination of such species
existing on coastal property:
[Aster
Beach Carpet
Botton Wood
Glasswort (annual)
Glasswort (perennial)
Key Grass
Salt Grass
Sea Blite
Sea Daisy
Sea Grape
Sea Lavender
Sea Purslane
Switch Grass
Railroad Vine

Aster tenuifolius
Philoxerus Vermicularis
Concarpus erecta
Salicornia bigelovii
Salicornia virginica
Monanthoechloe littoralis
Distichlis spicata
Suaeda linearis
Borrichia frutescens
Borrichia arborescens
Coccoloba uvifera
Limonium carlinianum
Sesuvium protulacastrum
Spartina patens
Ipomoea pes-caprae]

Commentary. The above species of wetlands vegetation are those generally found in Florida immediately landward of Submerged Wetlands
Vegetation. See §2.17 supra. The species are based on those listed as
indigenous to the "transitional zone of a submerged land" in Rules of
Dep't of Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.02(19)
(1976). The species included in Transitional Wetlands Vegetation would
vary from region to region.
SECTION THREE: GENERAL PRovIsIoNs.

3.1 Lands to Which This OrdinanceApplies.

This ordinance shall apply to all coastal property within the jurisdiction
of
(local unit)
Commentary. The provision is modeled after 1 UNrrED STATES WATER
§1.1, at 522, but substitutes the
two zones for the three flood districts used in flood plain zoning. See
Maloney & Dambly, The National Flood Insurance Program- A Model
Ordinance for Implementation of Its Land Management Criteria,

REsouRcEs COUNCIL, supra commentary

16 NAT. REsouRCEs J. 665, 714 (1976).
3.2 Compliance.

No construction or excavation shall hereafter be undertaken within the
Preservation-Setback or Conservation-Permitting Zones of coastal property

without full compliance with the setback regulations and permit requirements
of this ordinance..
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3.3 Interpretation.
(a) In the interpretation and application of this ordinance, all provisions
shall be considered minimal requirements and construed liberally to effectuate
the purposes and objectives of this ordinance.
(b) This ordinance is not intended to repeal, abrogate, or impair any existing easements, covenants, or deed restrictions which impose more stringent
restrictions on coastal consxtruction or excavation. Where more than one provision of this ordinance applies to a given coastal property, which ever provision imposes the more stringent restrictions shall prevail. Where this ordinance conflicts with or overlaps another ordinance or statute pertaining to the
protection of the coastal environment, whichever imposes the more stringent
restrictions on construction and excavation shall prevail.
Commentary. The general provisions of this section are modeled after
1 UNITED STATES WATER RESOURCES COUNCIL, supra commentary § 1.1,
at 522-23.
SECTION FOUR: COASTAL SETBACK LINES.

4.1 Establishment of CoastalSetback Lines. (Alternative 1)
No person may undertake any construction or excavation within the
Preservation-Setback or Conservation-Permitting Zones of coastal property until
the setback line or lines required by this ordinance for such property have
An application for the establishbeen established by the
(local authority)

in

ment of a coastal setback line shall be filed with the
(local authority)

the manner and form and with such information (including biological, hydrodeems neces-

graphic, and topographic surveys) as the
(local authority)

sary. Within sixty (60) days of receiving such application and after public
hearing of which at least thirty (30) days prior notice has been given by
publication for three consecutive weeks in a newspaper of general circulation
in

the

_,

(local unit)

shall establish the coastal

_

(local authority)

setback line or lines fifty (50) feet landward of whichever of the following lines
is the greatest distance landward from coastal waters:
(a) the Beachfront Bluff or Storm Berm Line
(b) the Beachfront Dune Line
(c) the Beachfront Vegetation Line
(d) the Submerged Wetlands Vegetation Line.
Commentary. This first alternative places the burden upon the individual owner to request that the local authority locate the setback line
on his property and to provide adequate information for establishing
the line pursuant to the ordinance. The advantages of this individualized approach are two-fold. First, the local authority would not be required to survey all coastal property at one time but instead would
establish setbacks only on those parcels which an owner plans to develop. Second, the expense of topographic and other appropriate surveys
would be borne by the individual owner. The application for establishment of a setback would in most instances be coupled with a permit
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application pursuant to §6 of the ordinance. This would avoid both
unnecessary delays and duplication of expense in providing scientific
and technical information on the physical and biological features of a
particular parcel of coastal property.
4.1 Establishment of CoastalSetback Lines. (Alternative II)
, after having obtained
of
The
(governing body)

(local unit)

whatever biological, hydrographic, and topographic surveys of coastal property
is deemed necessary, and after public hearing of which at least thirty (30) days
prior notice has been given by publication for three consecutive weeks in a
newspaper of general circulation in _,
shall establish the
(local unit)

coastal setback line or lines fifty (50) feet landward of whichever of the following lines is the greatest distance landward from coastal waters:
(a) the Beachfront Bluff or Storm Berm Line
(b) the Beachfront Dune Line
(c) the Beachfront Vegetation Line
(d) the Submerged Wetlands Vegetation Line.
Commentary. The language of this provision is drawn primarily from
§253.122 (1971), repealed by FLA. STAT. §253.1221 (1975),
which empowered local governments to establish the bulkhead lines
within their respective jurisdictions. Attempting to establish setback
lines on a communitywide basis presents a number of problems. Initially,
the expense in time and money for a local government is likely to be
great. In addition, such an approach would result in lengthy delays that
would require general moratoria on coastal development pending the
estabilshment of the setbacks. Finally, a good deal of confusion, inefficiency, and procedural difficulties are likely to result. See, e.g., Heeb
v. Trustees of Internal Improvement Fund, 37 Fla. Supp. 1 ,(Dade
County Cir. Ct. 1971).
The ordinance provides four possible base lines for establishing a
coastal setback line. A single parcel of coastal property might be subject
to all four depending on which one imposes the greatest setback at any
given location. Each setback line is linked to the environmental characteristics of the specific property being regulated and is based upon the
extent to which such features as dunes, bluffs, storm berms, and vegetation are present and in need of protection. This approach is considered
to be better suited for environmental protection of each coastal area
than a regulatory scheme based solely upon horizontal distances from the
mean high water line or the elevations of the property being regulated.
See, e.g., CAL. GOV'T CODE ANN., §66610 (West Supp. 1973); FLA. STAT.
§ 161.052 (1975); Coastal Marshlands Protection Act of 1970, GA. CODE
ANN. §137(b) (1975).
FLA. STAT.

4.2 Recordation.
Upon establishment of the coastal setback line or lines as herein provided,
a drawing or map showing the location of the line or lines shall be promptly
filed in the public records of
, and shall be adopted,
(local unit)

filed, and enforced as part of any existing coastal or other land use plan of
(local unit)
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4.3 Review.
Upon application by the owner of the affected coastal property, the
of

shall review the establishment

-

(governing body)

(local unit)

of the coastal setback line or lines and may, after public notice and hearing as
provided in §4.1, approve or alter such line or lines in accordance with the
setback provisions of this ordinance.
Commentary. The language of these provisions is drawn primarily from
FLA. STAT. §253.122 (1971), repealed by FLA. STAT. §253.1221 (1975).
Recordatioi of the setback affords notice of the restrictions imposed
upon the property to subsequent purchasers. Review by the governing
body insures that decisions by the local authority will be subject to
legislative scrutiny and revision.
SECTION FIVE: COASTAL SETBACK REGULATION, ExCEPTIONS, VARIANCES, AND
CONFORMING USES.

NON-

5.1 Setback Regulation.
No person may undertake any construction or excavation on coastal property seaward of any coastal setback line established for such property pursuant
to section 4 of this ordinance.
5.2 Exceptions.
The setback regulations of this ordinance shall not apply to the construction
of catwalks, docks, piers, boat shelters, footbridges, observation decks, and
other similar structures, provided that such structures are elevated on pilings
or in such other manner as to permit the unobstructed flow of tidal waters and
upland runoff and to preserve the natural contours and vegetation of coastal
property, and further provided that such structures meet the requirements for
a Coastal Construction and Excavation Permit enumerated in section 6 of
this ordinance.
Commentary. The exceptions listed in this provision are drawn primarily
from those listed in the Florida Coastal Wetlands Act of 1976, Fla. H.R.
4014 (Reg. Sess. 1976, introduced by Comm. on Nat. Resources); and the
Wetlands Zoning Ordinance, VA. CODE §62.1-13.5 (Supp. 1972). These
exceptions apply only to the setback regulations of the ordinance. Such
construction is still subject to the permit restrictions of §6 infra.
5.3 Variances.
A variance to the setback regulations of this ordinance may be authorized
by the

-

upon receipt of an application from an owner of

(governing body)

coastal property which demonstrates an undue hardship from imposition of
such regulations and which also meets the requirements for a Coastal Construction and Excavation Permit enumerated in section 6 of this ordinance.
5.4 Nonconforming Uses.
The setback regulations of this ordinance shall not apply to any modifica-
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tion, maintenance, or repair of any nonconforming structure existing or under
construction at the effective date of this ordinance, provided that such modification, maintenance, or repair: (1) is undertaken within the limits of the existing
foundation and above the first dwelling floor or lowest deck of such structures,
(2) meets the requirements for a Coastal Construction and Excavation Permit
enumerated in section 6 of this ordinance, and (3) has not been necessitated
by damage due to flood or erosion.
Commentary. The provisions for variances and nonconforming uses are

modeled after

FLA. STAT.

§161.052(2)(a), (8) (1975) and FLA. ADMIN.

16B-25.04 (1976). The model ordinance, however, adopts the approach recommended by the Florida Environmental Land Management
Study Commission by prohibiting restoration of any nonconforming
structure, the damage or destruction of which has been caused by coastal
flooding or erosion. See Environmental Land Management Study
Comm., supra commentary § 1.4, at 99. Variances require a showing of
hardship on the part of an applicant and may be granted only by the
local governing body.
CODE

SECTION SIX: COASTAL CONsTRUCTrION AND EXCAVATION

PERMrrS.

6.1 Required Permit.
No person shall undertake any construction or excavation within the
Preservation-Setback Zone or the Conservation-Permitting Zone of coastal
property as defined in this ordinance without having first obtained a Coastal
Construction and Excavation Permit from the
(local authority)
6.2 PermitApplication.
An application for a Coastal Construction and Excavation Permit shall be
filed in the manner and form and with such information (including appropriate biological, hydrographic, hydrological, topographic, and water quality
studies) as the
may require. Such requirements may be
(local authority)
varied according to the type, location, or size of the proposed construction or
excavation.
Commentary. The above provisions are modeled after the Florida
Coastal Wetlands Act of 1976, Fla. H.R. 4014 (Reg. Sess. 1976, introduced by Comm. on Nat. Resources).
6.3 PermitRequirements.
A Coastal Construction and Excavation Permit shall be issued upon demonstration by the applicant that the proposed construction or excavation:
(a) will not be contrary to the objectives of this ordinance;
(b) will be in compliance with the standards of the National Flood Insurance Program;
(c) will be in compliance with the Coastal Setback Regulations of sections 4 and 5 of this ordinance;
(d) will not cause or contribute to erosion, reliction, avulsion, accretion,
shoaling, or scouring of coastal property;
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(e) will not have significant adverse effects upon coastal property or
coastal waters in any of the following ways:
(1) through destruction of Beachfront Pioneer Vegetation, Beachfront Transitional Vegetation, Submerged Wetlands Vegetation,
or Transitional Wetlands Vegetation;
(2) through destruction or alteration of beachfront dunes, bluffs,
storm berms, or vegetation that contributes to maintaining the
stability and protective features of high-energy beaches;
(3) through interference with or alteration of the normal tidal ebb
and flow of coastal waters;
(4) through lowering of existing ground elevations;
(5) through interference with or alteration of the normal drainage
of coastal property;
(6) through degradation of the quality of coastal waters.
Commentary. The permit requirements are based on a number of different state and local provisions. See, e.g., Coastal Marshlands Protection
Act of 1970, GA. CODE ANN. §43-2405 (1977); Shoreline Management Act
of 1971, WASH. REV. CODE §90.58 (1975); Fla. H.R. 4014 (Reg. Sess.
1976, introduced by Comm. on Nat. Resources); Shore Protection Ordinance, CITY OF SAVANNAH BEACH, FLA., ORDINANCE §103(B)(1) (1976);
Lee County, Fla., Ordinance 76-3 (Feb. 11, 1976).
SECTION SEVEN: PENALTIES.

7.1 Restoration.
Any construction or excavation undertaken in violation of this ordinance
shall forthwith be corrected after written notice by the
(local authority)

In the event that corrective action is not taken as directed within a reasonable
time, the
may, at its own expense, take corrective action
(governing body)

to restore the coastal property. The cost thereof shall become a lien upon the
coastal property upon which such illegal activity occurred.
7.2 Fines.
Any person undertaking construction or excavation in violation of this
ordinance is quilty of a misdemeanor, punishable by a fine of not less than
[$100], nor more than [$1,000]. Such person shall be deemed guilty of a separate
offense for each day during which a violation of this ordinance is committed
or continues.
Commentary. The penalties are modeled after provisions of Fla. H.R.
4014 (Reg. Sess. 1976, introduced by Comm. on Nat. Resources).
SECTION EIGHT: SEVERABILITY.

Each separate provision of this ordinance is deemed independent of all
other provisions herein so that if any provision or provisions of this ordinance
be declared invalid, all other provisions thereof shall remain valid and enforceable.
SECTION NINE: EFFECTIVE DATE.

https://scholarship.law.ufl.edu/flr/vol30/iss2/3

36

Maloney and O'Donnell: Drawing the Line at the Oceanfront: The Role of Coastal Setback L
UNIVERSITY OF FLORIDA LAW REVIEW

[Vol. XXX

MODEL COASTAL CONSTRUCTION AND
EXCAVATION SETBACK AND PERMIT ORDINANCE
This model ordinance combines two types of land use regulation designed
to minimize the adverse environmental impact of coastal development: a coastal
setback line and a coastal permitting system. The ordinance contemplates the
division of coastal property into two zones. First, a Preservation-Setback Zone
would extend from the established setback line seaward. No construction or
excavation would be allowed in this zone without first meeting the requirements for a variance or an exception under the ordinance. Second, the Conservation-Permitting Zone, would extend from the setback line landward a
distance sufficient to protect coastal dunes, bluffs, wetlands, and vegetation left
unprotected by the setbacks. Construction in this area would be subject to design requirements such as elevation on pilings, and excavation would be regulated to minimize its adverse effects on the coastal environment. Construction
or excavation undertaken in either the Preservation-Setback Zone or the Conservation-Permitting Zone would require a special permit under the ordinance.
The objectives of the model ordinance reflect its comprehensive approach
toward regulating coastal development on all types of shores - not only on
oceanfront high-energy beaches but also along vegetated, estuarine, and wetlands shores. Such comprehensive coverage of coastal property in a single ordinance presents some difficulties. First, land use regulation serves different purposes in different coastal settings. On oceanfront beaches the primary purpose
is to minimize damage from flooding and erosion by protecting sand dunes,
bluffs, and beachfront vegetation. By contrast, the major purpose of regulatory
measures along vegetated, estuarine, and wetlands shores is to minimize the
adverse effects of upland development on the marine-related ecology of tidal
lands and waters.
To ensure that these differing coastal settings and regulatory purposes are
properly handled requires different kinds of scientific and technical expertise
on the part of local authorities. Whereas a botanist might be needed to determine the precise location of coastal wetlands vegetation, an engineer familiar
with the dynamics and physical features of high-energy beaches would be required to establish the proper setback lines along beachfront dunes, bluffs, and
storm berms. Providing such expertise is likely to prove expensive for a local
government attempting to regulate land use in coastal areas.
In sum, the model ordinance calls for a major commitment by a local government to undertake a comprehensive regulatory program. The ordinance,
however, is drafted so that it can be amended to provide for only setback regulations or only a permitting system. Similarly, its provisions can be amended to
cover only certain types of coastal property such as high-energy beaches or
coastal wetlands. If various types of coastal property are located within a single
community, however, the comprehensive approach provided in this ordinance
should be maintained intact.
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COASTAL CONSTRUCTION AND EXCAVATION
SETBACK AND PERMIT ORDINANCE
SECTION ONE: STATUTORY AuTHoIuzATIoN, FINDINGS OF FACTS, PURPOSES AND OB-

JECTIVES.
1.1 Statutory Authorization.
The Legislature of the State of

has authorized the
(state)

to provide and maintain for the

of
(governing body)

(local unit)

standards which insure their health, safety and

citizens of
(local unit)

welfare including regulations on land use designed to minimize damage from
coastal flooding, shore erosion, and ecological degradation of coastal property
,
of
and coastal waters. Pursuant thereto, the
(governing body)

(local unit)

does ordain as follows:
(state)
Commentary. The language of this provision and of §§1.2 and 1.3 is
modeled after provisions contained in 1 UNITED STATES WATER RESOURCES COUNCIL, REGULATION OF FLOOD HAZARD AREAS TO R DUCE
FLOOD LOSSES, 521 (1972). Despite the recent enactment of several state

and federal coastal management programs, local governments continue
to serve an important function in regulating coastal development. See
State U. of N.Y. at Stony Brook, Proceedings of the Wetlands Symposium
20 (1972). In fact, many state programs contemplate an active role for
local authorities in implementing coastal regulations. See, e.g., FLA. STAT.
§§163.3161-.3211 (1975); WAsH. REv. CODE §§90.58.010-.930 (1975).
Moreover, many localities have been active in developing their own
special controls on coastal construction and excavation. See, e.g., Coastal
Construction Codes For Estero Island, Lee County, Fla., Ordinance 76-3
(Feb. 11, 1976), 76-7 (May 12, 1976); Palm Beach County Coastal Construction and Excavation Setback Ordinance, Palm Beach County, Fla.,
Ordinance 72-12 (Aug. 22, 1972); Chatham County, Ga., Shore Protection Ordinance (1976).
In Florida, a local community adopting the model ordinance should
attempt to coordinate its program with state level efforts to regulate land
use in coastal areas. First, the ordinance should be adopted as part of the
community's overall land use plan contemplated by the Local Govern
ment Comprehensive Planning Act of 1975, FLA. STAT. §§ 163.3161-.3211
(1975). In addition, the local community should attempt to coordinate
its regulation of construction and excavation with the Department of
Natural Resources, which currently administers the statewide coastal setback line for high-energy beaches under FLA. STAT. §161.053 (1975). See,
e.g., Fla. Coastal Engineers, Inc., N. St. Johns County Management Plan
(Apr. 1974); Benton, Coastal Construction Setback Lines, 50 FLA. BAR J.
627, 628-29 (1976). Finally, the local government's regulation of coastal
wetlands should be carried out in conjunction with the state's Department of Environmental Regulation, which regulates development of
wetlands areas under FLA. STAT. ch. 403 (1975). See Rules of Dep't of
Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.01 to .31 (1976).
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1.2 Findingsof Fact.
(a) The coastal areas of

are subject to flooding, erosion,
(local unit)

and ecological degradation which result in loss of property, health and safety
hazards, destruction of marine life, and despoilation of coastal wetlands and
coastal waters, all of which adversely affect the public welfare;
(b) Losses associated with coastal flooding, beach and shore erosion, and
ecological degradation of coastal property and coastal waters are caused in part
by construction and excavation undertaken on coastal property which destroy
or alter beachfront dunes and bluffs, beachfront vegetation, and coastal wetlands vegetation.
1.3 Statement of Purpose.
It is the purpose of this ordinance to protect coastal property and coastal
waters of

from flooding, erosion, and ecological degradation
(local unit)

by the establishment of construction and excavation setback regulations and
permit requirements to further the objectives stated below:
1.4 Objectives.
The objectives of this ordinance are:
(a) To protect human health, safety, and welfare;
(b) To minimize public expenditures for flood, erosion, and pollution control and restoration projects;
(c) To protect beachfront dunes, bluffs, and vegetation necessary for maintaining the stability and protective features of high-energy beaches;
(d) To preserve coastal wetlands vegetation necessary for providing a
natural habitat for marine organisms and other wildlife, for protecting upland
property from flood and erosion damage, and for minimizing the adverse effects
of upland pollution on the quality of coastal waters;
(e) To insure that coastal property and coastal waters retain their economic,
recreational, and aesthetic value for littoral property owners and the general
public.
Commentary. The format of the above provisions follows that suggested
by the model regulations in UNITED STATES WATER RESOURCES COUNCIL,
supra commentary §1.1. Both the purpose and objectives of the ordinance were drawn from the provisions of several different state and local
enactments and from secondary works dealing with coastal zone regulation. See Florida Coastal Wetlands Act of 1976, Fla. H.R. 4014 (Reg.
Sess. 1976, introduced by Comm. on Nat. Resources); Ausness, Land Use
Controls in Coastal Areas, 9 CAL. W. L. REv. 391 (1973); Cal. Coastal
Zone Conservation Comrn'n, Cal. Coastal Plan 38-42 (Dec. 1975); Environmental Land Management Study Committee, Environmental Land
Management (Dec. 1973); Salem, Ore., Dep't of Land Conservation &
Dev., Draft Coastal Goals IV-29 (1976).
SECTION

Two:

DEFINITIONS.

Unless specifically defined below, words or phrases used in this ordinance
shall be interpreted so as to give them the meaning they have in common usage
and to give this ordinance its most reasonable application.
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2.1 BeachfrontBluff or Storm Berm Line.
The line determined by those points located on the seaward-most edge of
the elevated, vegetated banks or ridges found adjacent to high-energy beaches
fronting the Atlantic Ocean or Gulf of Mexico. In any area where there is no
dearly marked bluff or storm berm line, recourse shall be had to the nearest
clearly marked bluff or storm berm line on each side of such area; and the bluff
or storm berm line for the unmarked area shall be the line of average or constant elevation connecting the two adjacent, dearly marked bluff or storm berm
lines.
Commentary. The language of this definition is drawn from two local
ordinances in Brevard County, Fla. See CAPE CANAvERAL, FLA., CODE
§651.05 (1972); Satellite Beach, Fla., Ordinance 130, amend. 1 (Oct. 23,
1973). See also Mich. Dep't of Nat. Resources, Model Zoning Ordinance
for High Risk Erosion Areas (July 1975). At the suggestion of William
Sensabaugh, Coastal Engineer, Florida Department of Natural Resources,
both bluffs and storm berms are included. The presence of beachfront
bluffs normally indicates that beaches seaward of the bluff are subject to
periodic flooding and erosion. The storm berm is created by severe wave
action depositing sand in a clearly marked ridge and would likely be
overtopped by storm flooding. In either case, construction should be
undertaken well landward of bluffs or berms despite the fact that dunes
or beachfront vegetation exist seaward.
2.2 BeachfrontDune Line.
The line determined by the crests or the highest points in elevation of existing, vegetated sand dunes along the high-energy beaches fronting the Atlantic
Ocean or Gulf of Mexico. In any area where there is no clearly defined dune
line, recourse shall be had to the nearest clearly marked dune lines on each
side of such area; and the dune line for the unmarked area shall be the line
of average or constant elevation connecting the two adjacent dune lines. The
location of such line shall not be based upon occasional, un-vegetated sand
dunes nor upon the artificial addition to or removal of sand dunes along the
beach.
Commentary. The operative language of this definition is drawn primarily from local ordinances in Palm Beach County, Fla. See Palm
Beach County, Fla., Ordinance 72-12 (Aug. 22, 1972); Riviera Beach,
Fla., Ordinance 310 (1973). Although no dunal system is stable, the
highest dunes would normally be those farthest upland and would also
be the ones with the heaviest cover of stabilizing vegetation. See
CHATHAM COUNTY, GA., SHORE PROTECTION ORDINANCE §2-3(E) (1976);
J. Davis, Stabilization of Beaches and Dunes by Vegetat'ion in Florida,
Rep. No. 7, Fla. Sea Grant Program 31 fig. 33 (Sept. 4, 1975).
2.4 BeachfrontPioneer Vegetation.
Any of the following vegetational species or combination of such species
existing on coastal property:
[Coastal Beardgrass
Beach Orachs
Sea Rockets
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Sand-spurs
Golden Asters
Small Croton
Bermuda Grass
Pennyworts
Beach Morning Glories
Evening Primrose
Prickly Pear Cactus
Panic Grass
Small Cordgrass
Rush Grass
St. Augustine Grass
Sea-blite
Sea Oats
Finger Grass

Cenchrus spp.
Chrysopsis spp.
Croton linearis
Cynodon dactylon
Hydrocotyle spp.
Ipomoea spp.
Oenothera spp.
Opuntia austrina
Panicum amarum
Spartina patens
Sporobolus virginicus
Stenophorum secundatum
Sueda linearis
Uniola paniculata
Digitaria adscendens]

Commentary. The species included as pioneer vegetation are based upon
a listing in J. Davis, supra commentary .2.2, at 18. Species vary considerably in different regions. The above list is appropriate only [or the
northeast and northwest coasts of Florida, and is provided merely as an
example. Although pioneer vegetation exerts an important stabilizing
influence on beachfront dunes and bluffs, such vegetation, as its name
suggests, occurs primarily on the areas most seaward of the beach. Construction or excavation normally should not be allowed in areas where
pioneer plants are the dominant species. See §2.11 infra for definition
of "Dominant Plant Species".
2.5 Beachfront TransitionalVegetation.
Any of the following vegetational species or combination of such species
existing on coastal property:
[Groundsel Bushes
Buckthorns
Australian Pines
Sea Grape
Gopher Apple
Hollies
Marsh Elder
Magnolia
Wax Myrtle
Cactus
Wild Olive
Bay Leaves
Live Oak
Cabbage Palm
Beach Berry
Brazilian Pepper
Saw Palmetto
Greenbriar Vines
Spanish Bayonets

Baccharis spp.
Bumelia spp.
Casuarina spp.
Coccoloba unifera
Geobalanus oblongifolius
Ilex spp.
Iva frutescens
Magnolia grandiflora
Myrica cerifera
Opuntia spp.
Osmanthus americanus
Persea spp.
Quercus Virginiana
Sabal palmetto
Scaevola plumieri
Schinus terebinthifolius
Serenoa repens
Smilax spp.
Yucca spp.]

Commentary. The species included as transitional vegetation are based
upon a listing of "Northeast Scrub Plants" in J. Davis, supra commentary §2.2, at 23. The species would vary considerably in different regions,
and the above list should be regarded as appropriate only for the coasts

Published by UF Law Scholarship Repository, 1978

41

19781

Florida Law Review, Vol. 30, Iss. 2 [1978], Art. 3
REGULATING DEVELOPMENT OF COASTAL ZONE

of northeast Florida. Vegetation that might be considered transitional
often occurs in seaward areas dominated by pioneer vegetation. Each
locality, therefore, should adopt its own vegetational species. For discussion of the various regions in Florida see J. Davis, supra commentary
§2.2, at 14-29. For a discussion of the use of vegetation in establishing a
coastal setback line, see J. Purpura and W. Sensabaugh, Coastal Construction Setback Line, Marine Advisory Program, U. of Fla., SUSF-SG74-002 (Feb. 4, 1974).
2.6 Beachfront Vegetation Line.
The line determined on coastal property by the seaward boundary of
natural terrestrial vegetation (but excluding vegetation where either Submerged Wetlands Vegetation or Beachfront Pioneer Vegetation constitutes the
dominant plant species). In any area where there is no clearly marked line of
terrestrial vegetation, recourse shall be had to the nearest clearly marked
vegetation lines on each side of such area; and the vegetation line for the unmarked area shall be the line of average or constant elevation connecting the
two adjacent lines of vegetation. The location of such line shall not be based
upon occasional vegetation on the shore nor upon the artificial addition or
removal of land or vegetation.
Commentary. The language of this provision is based primarily on local

ordinances of Manatee and Broward Counties,' Fla. See

HALLANDALE,

(May 20,
1975). Excluded from the species of vegetation to be used in determining
this line are both Submerged Wetlands Vegetation and Beachfront
Pioneer Vegetation in areas where such vegetation constitutes the dominant plant species. The predominance of these two types of vegetation
indicates that the area of coastal property is likely to be regularly innundated by tidal ebb and flow or subject to periodic erosion by wave
action. See Rules of Dep't of Environmental Regulation, 5 FLA. ADMIN.
CODE 17V-4.02(17) (1976); J. Davis, supra commentary §2.2, at 7-8.
FLA., CODE §32-223 (1972); Holmes Beach Ordinance 150.3

2.7 CoastalProperty.
Any land contiguous or adjacent to the coastal waters of
(ocal unit)

Commentary. The language of this definition is drawn primarily from
the definition of "submerged lands" in the Rules of Dep't of Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.02(17) (1976). The purpose of this definition is to distinguish coastal property from riparian
property adjacent to inland fresh water bodies.
2.8-.Coastal Waters.
The waters of the Atlantic Ocean or the Gulf of Mexico, and of bays, inlets,
estuaries, rivers, tidal creeks, bayous, lagoons, or other surface water bodies
] and] subject to tidal ebb
[with a measurable chloride content of [
and flow under normal weather conditions.
Commentary. The language of this provision is based primarily upon
Shoreline Management Act of 1971, WASH. REV. CODE §90.58 (1975); La.
H.R. 1315 §2002(2), app. B(1-b) (1976). See also MASs. ANN. LAws ch.
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131, §40 (Michie/Law. Co-op 1974); Monroe County, Fla., Ordinance
7608 (1975). Coastal waters include both natural and artificial water
bodies subject to tidal ebb and flow regardless of navigability or ownership. This definition based upon ebb and flow is used solely for purposes
of regulation and does not affect existing local law with respect to title
held by either public or private owners or to the boundaries of coastal
property. See generally F. MALONEY, S. PLAGER, Sc F. BALDWIN, WATER
LAW AND ADMINISTRATION

29-65 (1968).

2.9 Conservation-PermittingZone.
The area of coastal property extending [150] feet landward of the coastal
setback line or lines established pursuant to section 4 of this ordinance, or
the area landward of the coastal setback line or lines on which any species or
combination of species designated by this ordinance as Submerged Wetlands
Vegetation, Transitional Wetlands Vegetation, Beachfront Pioneer Vegetation,
or Beachfront Transitional 'Vegetation constitutes the dominant plant species,
whichever distance landward is greater.
Commentary. This provision follows the approach of the Fla. Dep't of
Environmental Regulation in ascertaining the area of wetlands subject
to dredge and fill regulations. See Rules of Dep't of Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.02(19) (1976). Rather than relying
solely upon a fixed distance, the ordinance attempts to link regulatory
authority to the natural environment of a specific coastal property. For
comparable site specific ordinances that follow a zonal approach in regulating coastal development, see Fla. Coastal Engineers, Inc., N. St. Johns
County, Fla., Management Plan (Apr. 1974); Coastal Construction
Codes for Estero Island, Lee County, Fla., Ordinance 76-3 (Feb. 11,
1976), 76-7 (May 12, 1976).
2.10 Construction.
The placing, building, erection, extension, or material alteration of any
structure the use of which requires permanent or temporary location on the
ground or attachment to a structure having a permanent or temporary location
oil the ground.

Commentary. The language of this definition is drawn primarily from
Palm Beach County, Fla., Ordinance 72-12, § 1(c) (Aug. 22, 1972). Both
permanent and temporary structures are included. See, e.g., Dade
County, Fla., Dep't of Planning, Proposed Ordinance for Regulating
Land Use in an "Area of Critical Environmental Concern" §5(Z). The
definitions of "construction" as well as of "excavation" in §2.12 include
a narrower scope of developmental activities than is covered by the definition of "development" in the Florida Environmental Land and
Water Management Act of 1972. See FLA. STAT. §380.04 (1975). Thus,
such activities as subdividing or zoning changes would not be within the
regulatory scope of this ordinance.
2.11 DominantPlant Species.
Vegetational species or combination of species which comprise greater than
fifty percent (50%) of the vegetation indigenous to a specific area of coastal
property.

Published by UF Law Scholarship Repository, 1978

43

Florida Law Review, Vol. 30, Iss. 2 [1978], Art. 3
1978]

REGULATING DEVELOPMENT OF COASTAL ZONE

Commentary. This definition follows the operational interpretation used
by the Fla. Dep't of Environmental Regulation in locating "submerged"
and "transitional" wetlands areas. See Rules of Dep't of Environmental
Regulation, 5 FLA. ADMIN. CODE 17V-4.02(17)-(19) (1976). Determination
of the dominant plant species is required to establish the ConservationPermitting and Preservation-Setback Zones as well as the Beachfront
Vegetation Line under this ordinance. See §2.6, .9, and .15. Compare the
definition of "dominant plant community" used by ecologists in
E. ODUM, FUNDAMENTALS OF ECOLOGY 251-52 (1959).
2.12 Excavation.
The removal, addition, or alteration of soil, sand, or vegetation by digging,
dredging, filling, drilling, cutting, scooping, or hollowing out.
Commentary. This definition is based on provisions in VIRGINIA BEACH,
VA., CITY CODE ch. 31, §31-1; and in Palm Beach County Coastal Construction and Excavation Setback Ordinance, Palm Beach County, Fla.,
Ordinance 72-12 (Aug. 22, 1972).
2.13 Landward.
In a direction upland or away from the coastal waters contiguous to a
specific parcel of coastal property.
Commentary. For a similar definition, see Coastal Construction Codes
for Estero Island, Lee County, Fla., Ordinance 76-3, §8-254 (Feb. 11,
1976).
2.14 Person.
Any individual, corporation, governmental agency, business trust, estate,
trust, partnership, association, two or more persons having a joint or common
interest, or any other legal entity.
Commentary. This definition is taken from
ALI §1-201(16) (1975).

MODEL LAND DEV. CODE

2.15 Preservation-SetbackZone.
The area of coastal property seaward of the coastal setback line or lines
established pursuant to section 4 of this ordinance.
Commentary. The Preservation-Setback Zone established by this ordinance should be distinguished from the more expansive "preservation
zone" used by statewide coastal planning under the Coastal Zone Management Act. See Coastal Zone Management: An Overview, 20 ENVIRONMENTAL COMMENT 1 (1975). Under the model ordinance, the
preservation-setback zone would generally include the seaward fringe of
coastal property so as to protect dunes, bluffs, Pioneer Vegetation, and
Submerged Wetlands Vegetation from all construction or excavation.
For comparable local regulations, see Fla. Coastal Engineers, Inc., N. St.
Johns County, Fla., Management Plan (Apr. 1974); Lee County, Fla.,
Ordinance 76-3 (Feb. 11, 1976), 76-7 (May 12, 1976).
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2.16 Seaward.
In a direction toward the coastal waters contiguous to a specific parcel of
coastal property.
Commentary. This definition is based on that found in the Coastal Construction Codes for Estero Island, Lee County, Fla., Ordinance 76-3,
§8-254 (Feb. 11, 1976).
2.17 Submerged Wetlands Vegetation.
Any of the following vegetational species or combination of such species
existing along the shore of coastal property:
[Batis
Big Cordgrass
Black Mangrove
Black Rush
Cuban Shoalweed
Leather Fern
Manatee Grass
Red Mangrove
Rubber Vine
Smooth Cordgrass
Turtle Grass
Widglon Grass
White Mangrove

Batis maritima
Spartina cynosuroides
Avicennia germinans
Juncus roemerianus
Diplanthera wrightii
Acrostichum aureum
Syringodium filiformis
Rhizophora mangle
Rhabdadenia biflora
Spartina alterniflora
Thalassia testudinum
Ruppia maritima
Laguncularia racemosa
Spartina bakeri]

Commentary. The above species of wetlands vegetation are those generally found in Florida immediately adjacent to the shore and are regularly inundated by the tides. The species are drawn from those listed as
indigenous to "submerged lands" in Rules of Dep't of Environmental
Regulation, 5 FLA. ADMIN. CODE 17V-4.02(17) (1976). At the suggestion
of Dr. Landon Ross of the Fla. Dep't of Environmental Regulation, one
additional species, Spartina bakeri, has been included. Not all species
associated with coastal wetlands come under the definition of submerged vegetation, but only those generally found at the seaward fringe
of a wetlands area. The species, moreover, would vary from region to
region, with different and less diverse species appearing in northern
areas. See, e.g., VA. CODE §62.1-13.2(f) (1972).
2.18 Submerged Wetlands Vegetation Line.
The line determined by the landward limits of Submerged Wetlands Vegetation which constitutes the dominant plant species and spreads naturally and
continuously inland from the shore.
Commentary. The language of this provision is drawn primarily from
Monroe County, Fla., Ordinance 75-17 (1975). The wetlands vegetation
must meet three basic tests to be used in establishing the vegetation line.
First, the species or combination of species must comprise the dominant
species of the area. See §2.11 supra for definition of dominant plant
species. Second, the species must spread naturally inland. In areas where
indigenous coastal wetlands vegetation has been induced to grow well
inland of its natural location by artificial means such as mosquito ditches
or drainage canals, the landward limits should be based solely upon the
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natural growth. Interview with Robert Usherson, Dade County, Fla.,
Dep't of Planning; telephone interview with Dr. Ronald Gaby, Gaby
and Gaby, Inc., Miami, Fla. Third, the vegetation must spread in a
reasonably continuous fashion from the shore. Isolated areas of such
vegetation could exist well inland but would not be included in determining the vegetation line. See Monroe County, Fla., Ordinance 75-17
(1975).
2.19 TransitionalWetlands Vegetation.

Any of the following vegetational species or combination of such species
existing on coastal property:
[Aster
Beach Carpet
Botton Wood
Glasswort (annual)
Glasswort (perennial)
Key Grass
Salt Grass
Sea Blite
Sea Daisy
Sea Grape
Sea Lavender
Sea Purslane
Switch Grass
Railroad Vine

Aster tenuifolius
Philoxerus Vermicularis
Concarpus erecta
Salicornia bigelovii
Salicornia virginica
Monanthoechloe littoralis
Distichlis spicata
Suaeda linearis
Borrichia frutescens
Borrichia arborescens
Coccoloba uvifera
Limonium carlinianum
Sesuvium protulacastrum
Spartina patens
Ipomoea pes-caprae]

Commentary. The above species of wetlands vegetation are those generally found in Florida immediately landward of Submerged Wetlands
Vegetation. See §2.17 supra. The species are based on those listed as
indigenous to the "transitional zone of a submerged land" in Rules of
Dep't of Environmental Regulation, 5 FLA. ADMIN. CODE 17V-4.02(19)
(1976). The species included in Transitional Wetlands Vegetation would
vary from region to region.
SECTION THREE: GENERAL PRovIsIoNs.

3.1 Lands to Which This OrdinanceApplies.

This ordinance shall apply to all coastal property within the jurisdiction
of
(local unit)
Commentary. The provision is modeled after 1 UNrrED STATES WATER
§1.1, at 522, but substitutes the
two zones for the three flood districts used in flood plain zoning. See
Maloney & Dambly, The National Flood Insurance Program- A Model
Ordinance for Implementation of Its Land Management Criteria,

REsouRcEs COUNCIL, supra commentary

16 NAT. REsouRCEs J. 665, 714 (1976).
3.2 Compliance.

No construction or excavation shall hereafter be undertaken within the
Preservation-Setback or Conservation-Permitting Zones of coastal property

without full compliance with the setback regulations and permit requirements
of this ordinance..
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3.3 Interpretation.
(a) In the interpretation and application of this ordinance, all provisions
shall be considered minimal requirements and construed liberally to effectuate
the purposes and objectives of this ordinance.
(b) This ordinance is not intended to repeal, abrogate, or impair any existing easements, covenants, or deed restrictions which impose more stringent
restrictions on coastal consxtruction or excavation. Where more than one provision of this ordinance applies to a given coastal property, which ever provision imposes the more stringent restrictions shall prevail. Where this ordinance conflicts with or overlaps another ordinance or statute pertaining to the
protection of the coastal environment, whichever imposes the more stringent
restrictions on construction and excavation shall prevail.
Commentary. The general provisions of this section are modeled after
1 UNITED STATES WATER RESOURCES COUNCIL, supra commentary § 1.1,
at 522-23.
SECTION FOUR: COASTAL SETBACK LINES.

4.1 Establishment of CoastalSetback Lines. (Alternative 1)
No person may undertake any construction or excavation within the
Preservation-Setback or Conservation-Permitting Zones of coastal property until
the setback line or lines required by this ordinance for such property have
An application for the establishbeen established by the
(local authority)

in

ment of a coastal setback line shall be filed with the
(local authority)

the manner and form and with such information (including biological, hydrodeems neces-

graphic, and topographic surveys) as the
(local authority)

sary. Within sixty (60) days of receiving such application and after public
hearing of which at least thirty (30) days prior notice has been given by
publication for three consecutive weeks in a newspaper of general circulation
in

the

_,

(local unit)

shall establish the coastal

_

(local authority)

setback line or lines fifty (50) feet landward of whichever of the following lines
is the greatest distance landward from coastal waters:
(a) the Beachfront Bluff or Storm Berm Line
(b) the Beachfront Dune Line
(c) the Beachfront Vegetation Line
(d) the Submerged Wetlands Vegetation Line.
Commentary. This first alternative places the burden upon the individual owner to request that the local authority locate the setback line
on his property and to provide adequate information for establishing
the line pursuant to the ordinance. The advantages of this individualized approach are two-fold. First, the local authority would not be required to survey all coastal property at one time but instead would
establish setbacks only on those parcels which an owner plans to develop. Second, the expense of topographic and other appropriate surveys
would be borne by the individual owner. The application for establishment of a setback would in most instances be coupled with a permit
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application pursuant to §6 of the ordinance. This would avoid both
unnecessary delays and duplication of expense in providing scientific
and technical information on the physical and biological features of a
particular parcel of coastal property.
4.1 Establishment of CoastalSetback Lines. (Alternative II)
, after having obtained
of
The
(governing body)

(local unit)

whatever biological, hydrographic, and topographic surveys of coastal property
is deemed necessary, and after public hearing of which at least thirty (30) days
prior notice has been given by publication for three consecutive weeks in a
newspaper of general circulation in _,
shall establish the
(local unit)

coastal setback line or lines fifty (50) feet landward of whichever of the following lines is the greatest distance landward from coastal waters:
(a) the Beachfront Bluff or Storm Berm Line
(b) the Beachfront Dune Line
(c) the Beachfront Vegetation Line
(d) the Submerged Wetlands Vegetation Line.
Commentary. The language of this provision is drawn primarily from
§253.122 (1971), repealed by FLA. STAT. §253.1221 (1975),
which empowered local governments to establish the bulkhead lines
within their respective jurisdictions. Attempting to establish setback
lines on a communitywide basis presents a number of problems. Initially,
the expense in time and money for a local government is likely to be
great. In addition, such an approach would result in lengthy delays that
would require general moratoria on coastal development pending the
estabilshment of the setbacks. Finally, a good deal of confusion, inefficiency, and procedural difficulties are likely to result. See, e.g., Heeb
v. Trustees of Internal Improvement Fund, 37 Fla. Supp. 1 ,(Dade
County Cir. Ct. 1971).
The ordinance provides four possible base lines for establishing a
coastal setback line. A single parcel of coastal property might be subject
to all four depending on which one imposes the greatest setback at any
given location. Each setback line is linked to the environmental characteristics of the specific property being regulated and is based upon the
extent to which such features as dunes, bluffs, storm berms, and vegetation are present and in need of protection. This approach is considered
to be better suited for environmental protection of each coastal area
than a regulatory scheme based solely upon horizontal distances from the
mean high water line or the elevations of the property being regulated.
See, e.g., CAL. GOV'T CODE ANN., §66610 (West Supp. 1973); FLA. STAT.
§ 161.052 (1975); Coastal Marshlands Protection Act of 1970, GA. CODE
ANN. §137(b) (1975).
FLA. STAT.

4.2 Recordation.
Upon establishment of the coastal setback line or lines as herein provided,
a drawing or map showing the location of the line or lines shall be promptly
filed in the public records of
, and shall be adopted,
(local unit)

filed, and enforced as part of any existing coastal or other land use plan of
(local unit)
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4.3 Review.
Upon application by the owner of the affected coastal property, the
of

shall review the establishment

-

(governing body)

(local unit)

of the coastal setback line or lines and may, after public notice and hearing as
provided in §4.1, approve or alter such line or lines in accordance with the
setback provisions of this ordinance.
Commentary. The language of these provisions is drawn primarily from
FLA. STAT. §253.122 (1971), repealed by FLA. STAT. §253.1221 (1975).
Recordatioi of the setback affords notice of the restrictions imposed
upon the property to subsequent purchasers. Review by the governing
body insures that decisions by the local authority will be subject to
legislative scrutiny and revision.
SECTION FIVE: COASTAL SETBACK REGULATION, ExCEPTIONS, VARIANCES, AND
CONFORMING USES.

NON-

5.1 Setback Regulation.
No person may undertake any construction or excavation on coastal property seaward of any coastal setback line established for such property pursuant
to section 4 of this ordinance.
5.2 Exceptions.
The setback regulations of this ordinance shall not apply to the construction
of catwalks, docks, piers, boat shelters, footbridges, observation decks, and
other similar structures, provided that such structures are elevated on pilings
or in such other manner as to permit the unobstructed flow of tidal waters and
upland runoff and to preserve the natural contours and vegetation of coastal
property, and further provided that such structures meet the requirements for
a Coastal Construction and Excavation Permit enumerated in section 6 of
this ordinance.
Commentary. The exceptions listed in this provision are drawn primarily
from those listed in the Florida Coastal Wetlands Act of 1976, Fla. H.R.
4014 (Reg. Sess. 1976, introduced by Comm. on Nat. Resources); and the
Wetlands Zoning Ordinance, VA. CODE §62.1-13.5 (Supp. 1972). These
exceptions apply only to the setback regulations of the ordinance. Such
construction is still subject to the permit restrictions of §6 infra.
5.3 Variances.
A variance to the setback regulations of this ordinance may be authorized
by the

-

upon receipt of an application from an owner of

(governing body)

coastal property which demonstrates an undue hardship from imposition of
such regulations and which also meets the requirements for a Coastal Construction and Excavation Permit enumerated in section 6 of this ordinance.
5.4 Nonconforming Uses.
The setback regulations of this ordinance shall not apply to any modifica-
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tion, maintenance, or repair of any nonconforming structure existing or under
construction at the effective date of this ordinance, provided that such modification, maintenance, or repair: (1) is undertaken within the limits of the existing
foundation and above the first dwelling floor or lowest deck of such structures,
(2) meets the requirements for a Coastal Construction and Excavation Permit
enumerated in section 6 of this ordinance, and (3) has not been necessitated
by damage due to flood or erosion.
Commentary. The provisions for variances and nonconforming uses are

modeled after

FLA. STAT.

§161.052(2)(a), (8) (1975) and FLA. ADMIN.

16B-25.04 (1976). The model ordinance, however, adopts the approach recommended by the Florida Environmental Land Management
Study Commission by prohibiting restoration of any nonconforming
structure, the damage or destruction of which has been caused by coastal
flooding or erosion. See Environmental Land Management Study
Comm., supra commentary § 1.4, at 99. Variances require a showing of
hardship on the part of an applicant and may be granted only by the
local governing body.
CODE

SECTION SIX: COASTAL CONsTRUCTrION AND EXCAVATION

PERMrrS.

6.1 Required Permit.
No person shall undertake any construction or excavation within the
Preservation-Setback Zone or the Conservation-Permitting Zone of coastal
property as defined in this ordinance without having first obtained a Coastal
Construction and Excavation Permit from the
(local authority)
6.2 PermitApplication.
An application for a Coastal Construction and Excavation Permit shall be
filed in the manner and form and with such information (including appropriate biological, hydrographic, hydrological, topographic, and water quality
studies) as the
may require. Such requirements may be
(local authority)
varied according to the type, location, or size of the proposed construction or
excavation.
Commentary. The above provisions are modeled after the Florida
Coastal Wetlands Act of 1976, Fla. H.R. 4014 (Reg. Sess. 1976, introduced by Comm. on Nat. Resources).
6.3 PermitRequirements.
A Coastal Construction and Excavation Permit shall be issued upon demonstration by the applicant that the proposed construction or excavation:
(a) will not be contrary to the objectives of this ordinance;
(b) will be in compliance with the standards of the National Flood Insurance Program;
(c) will be in compliance with the Coastal Setback Regulations of sections 4 and 5 of this ordinance;
(d) will not cause or contribute to erosion, reliction, avulsion, accretion,
shoaling, or scouring of coastal property;
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(e) will not have significant adverse effects upon coastal property or
coastal waters in any of the following ways:
(1) through destruction of Beachfront Pioneer Vegetation, Beachfront Transitional Vegetation, Submerged Wetlands Vegetation,
or Transitional Wetlands Vegetation;
(2) through destruction or alteration of beachfront dunes, bluffs,
storm berms, or vegetation that contributes to maintaining the
stability and protective features of high-energy beaches;
(3) through interference with or alteration of the normal tidal ebb
and flow of coastal waters;
(4) through lowering of existing ground elevations;
(5) through interference with or alteration of the normal drainage
of coastal property;
(6) through degradation of the quality of coastal waters.
Commentary. The permit requirements are based on a number of different state and local provisions. See, e.g., Coastal Marshlands Protection
Act of 1970, GA. CODE ANN. §43-2405 (1977); Shoreline Management Act
of 1971, WASH. REV. CODE §90.58 (1975); Fla. H.R. 4014 (Reg. Sess.
1976, introduced by Comm. on Nat. Resources); Shore Protection Ordinance, CITY OF SAVANNAH BEACH, FLA., ORDINANCE §103(B)(1) (1976);
Lee County, Fla., Ordinance 76-3 (Feb. 11, 1976).
SECTION SEVEN: PENALTIES.

7.1 Restoration.
Any construction or excavation undertaken in violation of this ordinance
shall forthwith be corrected after written notice by the
(local authority)

In the event that corrective action is not taken as directed within a reasonable
time, the
may, at its own expense, take corrective action
(governing body)

to restore the coastal property. The cost thereof shall become a lien upon the
coastal property upon which such illegal activity occurred.
7.2 Fines.
Any person undertaking construction or excavation in violation of this
ordinance is quilty of a misdemeanor, punishable by a fine of not less than
[$100], nor more than [$1,000]. Such person shall be deemed guilty of a separate
offense for each day during which a violation of this ordinance is committed
or continues.
Commentary. The penalties are modeled after provisions of Fla. H.R.
4014 (Reg. Sess. 1976, introduced by Comm. on Nat. Resources).
SECTION EIGHT: SEVERABILITY.

Each separate provision of this ordinance is deemed independent of all
other provisions herein so that if any provision or provisions of this ordinance
be declared invalid, all other provisions thereof shall remain valid and enforceable.
SECTION NINE: EFFECTIVE DATE.
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